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On March 31, 2017, the Vanderbilt Law Review, in conjunction 
with the American Constitution Society, hosted a Symposium at 
Vanderbilt Law School entitled The Least Understood Branch: The 
Demands and Challenges of the State Judiciary. This Symposium began 
five months earlier at Emory University School of Law, where the 
Symposium’s contributors gathered to discuss the importance and 
difficulties of studying state courts. This theme is reflected in the 
articles published in this Symposium issue. 

The importance of state courts to the American system of justice 
can hardly be overstated. As Professors Tracey George and Albert Yoon 
recognize, “The work of courts in America is the work of state courts.”1 
Still, given federal court dominance in both legal scholarship and law 
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 1. Tracey E. George & Albert H. Yoon, Measuring Justice in State Courts: The Demographics 
of the State Judiciary, 70 VAND. L. REV. 1887, 1895 (2017). 
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school curricula, it seems appropriate to preface this Symposium on 
state courts with a reminder of their critical role in the American 
system of justice. 

By almost any measure, state courts wield greater influence over 
the way Americans interact with the judicial system than do federal 
courts. Consider the raw number of cases filed in state and federal 
courts annually. In 2015, 86.2 million cases were filed in state courts.2 
Compare this to the 361,689 cases filed in federal court that same year.3 
State courts heard over 54 times more civil cases than federal courts4 
and over 226 times more criminal cases.5 Consider also the number of 
state and federal judgeships: there are approximately 30,000 state 
judges in America, compared to only 1,700 federal judges.6 When 
individuals interact with the judicial system, it is overwhelmingly 
through state courts. 

While federal courts may have a greater breadth of influence 
(since federal court rulings can change the law in multiple states or 
even the entire country), we should not forget the profound impact state 
courts have on the legal and political landscape of their respective 
states. For example, state courts in recent years “have struck down tort 
reform legislation, ordered state legislatures to equalize funding for 
public schools, and declared a state’s death penalty unconstitutional.”7 
Though state courts are not the final expositors of our national law, 
their influence over American law and policy should not be understated. 

The significance of state courts to the administration of justice 
should come as no surprise. From the beginning of our democracy, the 
 
 2. COURT STATISTICS PROJECT, NAT’L CTR. FOR STATE COURTS, EXAMINING THE WORK OF 
STATE COURTS: AN OVERVIEW OF 2015 STATE COURT CASELOADS 3 (2016), 
http://courtstatistics.org/~/media/Microsites/Files/CSP/EWSC%202015.ashx 
[https://perma.cc/B4DY-XVFW] [hereinafter COURT STATISTICS PROJECT]. 
 3. Federal Judicial Caseload Statistics 2015, U.S. CTS., http://www.uscourts.gov/statistics-
reports/federal-judicial-caseload-statistics-2015 (last visited Oct. 7, 2017) [https://perma.cc/F33C-
MX6B]. 
 4. Compare Federal Judicial Caseload Statistics, supra note 3 (reporting 281,608 federal 
civil filings in 2015), with COURT STATISTICS PROJECT, supra note 2 (reporting 15.4 million state 
civil filings in 2015). The number of state civil filings does not include traffic violations, domestic 
disputes, or juvenile proceedings. See COURT STATISTICS PROJECT, supra note 2. 
 5. Compare Federal Judicial Caseload Statistics, supra note 3 (reporting 80,081 federal 
criminal filings in 2015), with COURT STATISTICS PROJECT, supra note 2 (reporting 18.1 million 
state criminal filings in 2015).  
 6. INST. FOR THE ADVANCEMENT OF THE AM. LEGAL SYS., UNIV. OF DENVER, FAQS: JUDGES 
IN THE UNITED STATES 3 (2017), http://iaals.du.edu/sites/default/files/documents/publications/ 
judge_faq.pdf [https://perma.cc/3RDG-R9FS]. 
 7. ALICIA BANNON, BRENNAN CTR. FOR JUSTICE, RETHINKING JUDICIAL SELECTION IN STATE 
COURTS 1 (2016), https://www.brennancenter.org/sites/default/files/publications/Rethinking 
_Judicial_Selection_State_Courts.pdf [https://perma.cc/YZ9G-S7X8] (citing Bayer CropScience LP 
v. Schafer, 385 S.W.3d 822 (Ark. 2011); Gannon v. State, 368 P.3d 1024 (Kan. 2016); and State v. 
Santiago, 122 A.3d 1 (Conn. 2015), respectively). 



Carver/Rychlakintro_Galley(Do Not Delete) 11/14/2017  1:17 PM 

2017] INTRODUCTION 1703 

Framers of the Constitution contemplated that state courts would play 
a central role in adjudicating disputes between individuals and between 
individuals and the state. This is seen most clearly through the 
Framers’ decision—now known as “the Madisonian Compromise”8—to 
make the creation of lower federal courts entirely optional.9 When one 
considers the optional nature of lower federal courts in our 
constitutional system combined with their limited jurisdiction,10 it 
becomes clear that the Framers envisioned a system in which the vast 
majority of disputes would be resolved in state courts. Though we have 
always opted to have lower federal courts, and though federal 
jurisdiction has expanded considerably since the founding era,11 state 
courts remain central to shaping the law that governs our lives. If the 
states are “laboratories of democracy” in our federal system, then state 
courts are vital components of those laboratories and play a critical role 
in state experimentation.12 

Notwithstanding their historic and contemporary importance, 
state courts remain woefully underexamined. Unlike the federal 
judiciary, state courts are disaggregated and evolve independently, 
often interpreting entirely different bodies of law.13 Thus, what makes 
these courts so dynamic also makes them difficult to study in a 
comprehensive manner.14 This difficulty, however, only underscores the 
need for more serious study of state judiciaries, inspiring this 
Symposium’s title: The Least Understood Branch.  

Despite these difficulties, the articles and the research in this 
Symposium have undertaken the laudable work of building a more 
comprehensive understanding of justice in state courts. By looking not 
only to the outcomes of state court cases but also to the systems that 
 
 8. RICHARD H. FALLON, JR. ET AL., HART AND WECHSLER’S THE FEDERAL COURTS AND THE 
FEDERAL SYSTEM 8 (7th ed. 2015) [hereinafter HART AND WECHSLER’S].  
 9. See U.S. CONST. art. III, § 1 (“The judicial Power of the United States, shall be vested in 
one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and 
establish.”). 
 10. HART AND WECHSLER’S, supra note 8, at 22–24. 
 11. Id. at 25–33. 
 12. See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932). 
 13. See, e.g., John C. Brinkerhoff Jr., Note, Ropes of Sand: State Antitrust Statutes Bound by 
Their Original Scope, 34 YALE J. ON REG. 353, 355–56 (2017) (noting the diverse approaches state 
courts take to defining the jurisdiction of state antitrust laws). 
 14. See Brian T. Fitzpatrick, The Ideological Consequences of Selection: A Nationwide Study 
of the Methods of Selecting Judges, 70 VAND. L. REV. 1729, 1735 (2017) (noting asymmetrical state 
recordkeeping and the surprising difficulty of identifying who served as state appellate court 
judges); Michael P. Fix & Gbemende E. Johnson, Public Perceptions of Gender Bias in the Decisions 
of Female State Court Judges, 70 VAND. L. REV. 1845, 1851 (2017) (observing that “most studies of 
gender and judicial decisionmaking focus on federal courts”). But see Eric Helland et al., 
Contingent Fee Litigation in New York City, 70 VAND. L. REV. 1971, 1992 (2017) (noting that New 
York has kept extensive records of contingent fee litigation, allowing for more detailed research).  
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shape the very structure of state courts, this Symposium provides 
valuable insight for creating a more just system for the many millions 
of cases decided outside of federal courts each year.  

The following articles cover a broad range of topics but are 
grouped into three primary sections: The Effects of Selection Method on 
Public Officials, Perceived Legitimacy and the State Judiciary, and The 
Power of New Data and Technology. The first Section explores the 
impact various selection methods have on the quality and ideological 
composition of public officials, as well as the factors that drive the 
adoption of particular selection methods in the first place. The second 
Section seeks to answer empirical questions about state court 
composition and its effects. And finally, the third Section highlights the 
ways new data and technology have the potential to revolutionize how 
we both study and interact with state courts. Each topic represents an 
area of crucial and evolving importance, and each article gives new 
insight into the often-opaque realm of state courts, ultimately laying 
the foundation for a continued, robust examination of the least 
understood branch. 

 


