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Congress enacts legislation, "ideological divergence between Democrats and 
Republicans makes it likely that the President and Congress will have 
competing spins on legislative meaning."121 

Divided government, relatively unusual before 1955, has become the norm 
over the past fifty years.122 By the end of the Bush II Administration in 2009, 
different parties will have controlled the White House and at least one house of 
Congress for thirty of the last forty years.123 With the dramatic rise of political 
polarization since the 1980 election of Ronald Reagan, Presidents invariably 
pursue policy initiatives through executive orders, directives, and other 
unilateral acts.l24 Consider, for example, Bill Clinton's health care reforms 
and George W. Bush's faith-based initiatives. In both instances, Congress 
refused to enact legislation backing the President, and in both instances, Bush 
and Clinton advanced their policy priorities through unilateral action.125 

For its part, Congress rarely seeks to overturn unilateral, presidential 
action.126 Congress attempted to overturn only thirty-seven of approximately 
1,000 executive orders issued from 1973 to 1998. Of the thirty-seven 
congressional bills challenging executive action, only three became law.127 

Rather than confronting unilateral executive actions directly, the opposition 
party in Congress instead seeks to wield influence by using its confirmation 
and oversight powers to push agt;ncy heads away from presidential priorities 
and toward competing congressional priorities.128 During periods of divided 
government, the opposition party can use its oversight powers to hold hearings, 
demand that agency heads tum over information, and otherwise attempt to 
block executive policy making.129 Perhaps more importantly, the opposition 

121 Devins, supra note 119, at 72. 
122 Levinson & Pildes, supra note 82, at 2330-31. 
123 Before the 2000 presidential election, government was unified for only six of the prior 

thirty-two years (twenty percent of the time). !d. During the Bush II years, Democrats 
controlled the Senate from 2001-2002 and both houses from 2007-2008. 

124 See WILLIAM G. HOWELL, POWER WITHOUT PERSUASION: THE POLITICS OF DIRECT 
PRESIDENTIAL ACTION 6 (2003); Terry M. Moe & William G. Howell, Unilateral Action and 
Presidential Power: A Theory, 29 PRESIDENTIAL STUD. Q. 850, 851 ( 1999). 

125 See Devins, supra note 119, at 67; William G. Howell, Unilateral Powers: A Brief 
Overview, 35 PRESIDENTIAL STUD. Q. 417, 418 (2005). 

126 Devins, supra note 120, at 67. 
127 Terry M. Moe & William G. Howell, The Presidential Power of Unilateral Action, 15 

J.L. ECON. & 0RG. 132, 165-66 (1999); see HOWELL, supra note 124, at 121 ("The 
president's powers of unilateral action are greatest when they do not require Congress to 
take any subsequent action, something not easily done given the vast transaction costs and 
collective action problems that plague the institution."). 

128 Devins, supra note 119, at 65. 
129 During periods of unified government, when the President's party controls oversight, 

oversight takes a back seat to party loyalty. Specifically, party polarization typically results 
in comparatively lax oversight - both because there is a greater commitment to party unity 
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party can use its confirmation power to push the President to nominate agency 
heads whom its members find acceptable. 130 In particular, by placing holds on 
presidential nominees, the opposition party can block votes on presidential 
appointments unless sixty senators vote to break the hold. 

Increasing political polarization in Congress has complicated the 
confirmation politics dynamic in three ways. First, the stakes are higher. 
Political polarization has shifted the focus of government policymaking away 
from Congress and to government agencies. Second, the ideological gap 
between Democrats and Republicans makes it harder for the President and his 
opponents in Congress to agree on a consensus nominee. Third, the President 
and his Senate opponents use the appointments and confirmation process more 
strategically to advance their respective agendas. Presidents place greater 
emphasis on ideological conformity in their nominees; the opposition party in 
the Senate increasingly uses its confirmation power to stave off presidential 
unilateralism and otherwise push its agenda. 

Against this backdrop, it is little wonder that the dance that takes place 
between Congress and the White House on confirmation politics has become 
so intricate and explosive. 131 Once a process of conflict avoidance and 
resolution, "the confirmation process has become conflict seeking rather than 
conflict avoiding, conflict magnifying rather than conflict minimizing; and the 
root of nearly all appointment conflict is public policy."132 The advent of party 
polarization, something that began immediately before Ronald Reagan 
assumed office, marked a dramatic shift in Senate procedures. Starting at that 
time, senators "began to hold longer hearings, increasingly used strategic holds 
on nominations for political leverage, and increasingly scrutinized 
nominees."133 "Nominees," as an official of both Bush administrations put it, 
"are now treated like pieces of legislation, facing the full array of 

and because the majority in Congress is more likely to agree with the President's policy 
priorities. Devins, supra note 119, at 74-76; Levinson & Pildes, supra note 82, at 2344-46. 

130 See Devins, supra note 119, at 70. 
131 The 2005 fight over Democratic filibusters of Bush II judicial nominees exemplifies 

this struggle. The Republican-controlled Senate was on the verge of approving the so-called 
"nuclear option," a change in Senate rules that would ensure up or down votes on all judicial 
nominees. Just before the scheduled vote, a group of fourteen Democrats and Republicans 
came together to craft a deal that averted that vote. Charles Babington & Shailagh Murray, 
A Last-Minute Deal on Judicial Nominees, WASH. POST, May 24, 2005, at AI. For a more 
complete treatment of this issue, see generally David S. Law & Lawrence B. Solum, 
Judicial Selection, Appointments Gridlock, and the Nuclear Option, 15 J. CONTEMP. LEGAL 
ISSUES 51 (2006). 

132 G. Calvin Mackenzie, The State of the Presidential Appointments Process, in 
INNOCENT UNTIL NOMINATED: THE BREAKDOWN OF THE PRESIDENTIAL APPOINTMENTS 
PROCESS 1, 29 (G. Calvin Mackenzie ed., 2001). 

133 Ho, supra note 2, at 28. 



HeinOnline -- 88 B.U. L. Rev.  488 2008

488 BOSTON UNIVERSITY LAW REVIEW [Vol. 88:459 

parliamentary weapons such as delayed hearings or floor votes, filibusters and 
so-called 'holds. "'134 

The increasing politicization of the confirmation process, as we will soon 
discuss, has fundamentally transformed the nomination and confirmation of 
independent-agency heads. In particular, White House vetting of independent
agency appointments, and the Senate's corresponding power to confirm, has 
become especially consequential. Presidents cannot fire independent-agency 
heads on policy grounds and, as such, have been constrained in their efforts to 
direct independent-agency policy making. 135 In particular, unlike executive 
agencies, independent agencies need not submit their regulatory proposals to 
OMB for approval. 136 They often manage to escape OMB review of budget 
requests or at least submit their budget requests to Congress directly at the 
same time. 137 Likewise, albeit less importantly, most independent agencies 
have substantial litigation authority. Outside of Supreme Court litigation, 
which is typically controlled by the Solicitor General, the President cannot use 
the Justice Department to ensure the legal policymaking of these independent 
agencies remains consistent with presidential priorities. 138 

The following picture backs up the preceding analysis. In the post-Reagan 
era, confirmation delays of independent-agency heads have grown markedly, 
particularly for opposition-party nominations. This change closely correlates 
with political polarization, especially given that the President's Senate 
opponents increasingly see the confirmation process as a way to defend their 
policymaking prerogatives. 139 In one critical respect, the opposition party in 
the Senate has succeeded in its efforts - opposition senators regularly use holds 
and other delaying strategies to pressure the President to appoint party loyalists 
to slots held by opposition-party members. 

134 Gary J. Andres, Postcards from Sisyphus: What I Saw During the Confirmation Wars, 
35 PoL. SCI. & POL. 55, 55 (2002) (providing a firsthand account of confirmation battles 
from a member of the White House Legislative Affairs Staff). 

135 See supra notes 41-42 and accompanying text. 
136 See supra notes 100-05 and accompanying text (discussing the Reagan 

administration's rationale for excluding independent agencies from OMB review); supra 
note 113 (discussing the Clinton administration's decision to ask independent agencies to 
provide planning documents to OMB). 

137 See David E. Lewis, The Adverse Consequences of the Politics of Agency Design for 
Presidential Management in the United States: The Relative Durability of Insulated 
Agencies, 34 BRIT. J. POL. SCI. 377, 389-90 (2004). 

138 See generally Neal Devins, Unitariness and Independence: Solicitor General Control 
over Independent Agency Litigation, 82 CAL. L. REv. 255 (1994) (discussing both pros and 
cons of this arrangement). On the perils of presidential challenges to independent litigation 
authority in court, see Devins, supra note 106, at 1042-50 (discussing Bush I's failed effort 
to seize litigation authority away from the U.S. Postal Service). 

139 Political polarization and divided government have also resulted in confirmation 
delays of the President's nomination of executive-agency heads. See McCarty & 
Razaghian, supra note 68, at 1141. 



HeinOnline -- 88 B.U. L. Rev.  489 2008

2008] NOT-SO INDEPENDENT AGENCIES 489 

Figure 7: Confirmation Delay for Vacancies by Party and Pre/Post-Reagan 

Pre-Reagan Post Reagan 

• Opposition Party • President's Party 

Opposition-party success sterns from the fact that the President often makes 
multiple nominations to the same commission simultaneously because some 
commissioners decide not to complete terms at the very time that other 
commissioners' terms expire. This situation allows for "hatching": the 
opposition party demands that the President nominate a party loyalist to an 
opposition-party slot in exchange for the opposition party supporting the 
President's same-party nominations. For better or worse, hatching has become 
a common tactic in the modem appointments process. Daniel Ho has both 
statistically verified the increase and tied the increase to party polarization 
(and, coincidentally, the Reagan Revolution): "measuring 'hatching' by the 
number of nominees confirmed two days apart, 24% of nominees were hatched 
prior to 1980, compared to 48% after 1980."140 Examples of this practice 
abound, including recent appointments to the FCC, 141 the FEC, 142 the Nuclear 
Regulatory Commission, 143 and the National Labor Relations Board.144 In 
addition to "hatching" multiple members to the same independent agency, 
opposition-party senators pressure the President to appoint opposition-party 

140 Ho, supra note 2, at 29. 
141 See Mackenzie, supra note 132, at 33 (discussing White House-Senate negotiations 

over the appointment of four FCC commissioners in 1997, which included two Democrats 
and two Republicans). 

142 See Ben Schneider, Senators Await Reid Decision on Handling FEC Nominees, 
CONGRESS DAILY, Oct. 4, 2007 (discussing 2007 efforts to package the appointment of four 
FEC nominees, two Democrats and two Republicans). 

143 See Steve Tetreault, Reid Plans to Block Republican NRC Nominee, LAS VEGAS REV.
J., July 18, 2007, at 2B (discussing efforts to package a Democratic and Republican 
nominee to the NRC). 

144 See Flynn, supra note 107, at 1393 n.145, 1429-32. 
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loyalists to vacant seats on an independent agency by placing "holds" on 
presidential nominees that have nothing to do with an independent-agency 
appointment. For example, Senate Republicans held up Clinton's U.N. 
ambassador pick, Richard Holbrooke, in order to secure the nomination of 
Republican Brad Smith to the FEC. 145 

Batching has profound consequences on appointments politics. Cross-party 
appointees demonstrate particular loyalty to their parties. In the post-1980 
period, according to Daniel Ho, "Republican presidents appear to appoint 
Democrats [to independent agencies] who are even more liberal than 
Democrats appointed by Democratic presidents (and vice versa)." 146 Given the 
propensity of commissioners to vote along party lines,147 the ability of the 
opposition party in the Senate to push the President this way becomes highly 
consequential. As the picture below illustrates, party loyalty affects the 
willingness of opposition-party commissioners to resign before the end of their 
terms. Consistent with claims we have made about party polarization in the 
post-Reagan era, this picture strongly suggests opposition-party commissioners 
more often see themselves as party loyalists, such that opposition-party 
commissioners more frequently serve out their terms when the President is 
from another party. Indeed, while all commissioners now remain for longer 
proportions of their terms, this is particularly the case for opposition-party 
commissioners. 

Figure 8: Commissioner Tenure by Party and Pre/Post-Reagan 
Administration 

Serve Out Full Tenn 
~ Opposition Party President's Party 

• Pre-Reagan • Post-Reagan 

145 Mackenzie, supra note 132, at 33. On occasion, majority and minority leaders of the 
Senate also orchestrate deals. See Karen Foerstel, Dozens of Clinton Nominees Win 
Confirmation After Lott Strikes Deal with Democrats, C.Q. WKLY., Nov. 13, 1999, at 2714. 

146 Ho, supra note 2, at 4. 
147 See infra notes 153-65 and accompanying text. 
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The willingness of the opposition party to do battle with the President over 
the confirmation of independent-agency heads and the willingness of 
opposition-party commissioners to serve through the end of their terms suggest 
independent agencies enjoy partial insulation from presidential control. As 
Part I made clear, the principal reason Congress chooses independent agencies 
over some other institutional design is to limit presidential prerogatives. 148 

Limitations on the President's power to remove commissioners as well as the 
mandate that the President appoint Democrats as well as Republicans speak to 
Congress's hope that opposition-party commissioners will stay in office 
through their terms and that opposition-party commissioners will act 
independently rather than simply embrace the President's policy agenda. At 
one level, it therefore appears that political polarization strengthens the 
institutional design of independent agencies - both with respect to the 
willingness of opposition-party commissioners to check the President and the 
willingness of the opposition party in the Senate to use the confirmation power 
to push for commissioners who will not simply rubberstamp the President's 
decisions. The question remains: what happens after the President is able to 
appoint a majority of commissioners from his party? For reasons we will 
detail in Part IV, it seems political polarization also contributes to greater 
presidential control of independent agencies after the President has appointed a 
majority of commissioners from his party. 

IV. CONCLUSION: HOW PARTY POLARIZATION CONTRIBUTES TO 
PRESIDENTIAL CONTROL OF INDEPENDENT AGENCIES 

We have demonstrated how party polarization affects commissioner 
ideology, the willingness of commissioners to serve out their terms, and the 
willingness of the opposition party in the Senate to use delaying strategies to 
advance its agenda. 149 For reasons we will now detail, the very forces that 
make opposition-party commissioners and senators fight for opposition-party 
policy preferences also make it more likely that presidential-party 
commissioners and senators will fight for presidential preferences. 
Consequently, independent agencies more often polarize along party lines: 
they resist presidential preferences when a majority of commissioners are from 
the opposition party and support presidential preferences once a majority of 
commissioners are from the President's party. While we have not conducted 
independent empirical research to buttress our conclusion, so that it should be 
considered more impressionistic than other parts of this Article, we feel that 
common sense and existing scholarship point to the increasing identity of 
interests between the President and independent-agency commissioners from 
the president's party. 150 Aside from anecdotal stories published in newspapers 

148 See supra notes 11-14 and accompanying text. 
149 See discussion supra Part Ill. 
15° For a competing perspective (limited to NLRB appointees during the Bush I and 

Clinton years), see Flynn, supra note 107, at 1413. For reasons previously detailed, we 
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(discussing policy cohesion between independent agencies and the President as 
well as the personal commitment of presidential appointees to advance 
presidential priorities),l 51 systematic studies of both commissioner voting and 
the nomination process support our claim that, in this era of party polarization, 
independent-agency heads are especially likely to support the priorities of the 
political party they represent. Moreover, the limited empirical research we 
have conducted on litigation conflicts between independent agencies and the 
Solicitor General supports our claim. 152 

As Part III makes clear, ideology plays a more pronounced role in both the 
appointment and confirmation of independent-agency heads. Starting with the 
Reagan administration, Presidents have placed greater emphasis on a 
nominee's commitment to the President's agenda. 153 For its part, the 
opposition party in the Senate has chosen to fight fire with fire - so while 
Presidents now vet for ideological conformity, the opposition party in the 
Senate makes full use of its confirmation power to ensure its nominees are 
party loyalists.154 Also, as the figure below demonstrates, party unity has 
grown markedly since the late 1970s, with both Republicans and Democrats 
voting as a unified front on roughly ninety percent of roll call votes. This 
graph illustrates the proportion of legislators voting with their own party on 
party unity votes over time. These are votes in which a majority of Democrats 
voted against a majority of Republicans. Whereas the percentages were quite 
high in the late 1800s, indicating that Democrats and Republicans rarely 
crossed party lines, the percentages were much lower by the 1950s. Members 
from one party more regularly voted with a majority of members from the 
other party on important votes in Congress. While there was slightly more 
party unity in the Senate than in the House, and some variation in unity around 

think that Flynn's analysis is not inconsistent with our claims. See supra note 107. 
Moreover, even if her analysis is inconsistent with ours and even if her data substantiate her 
claims, Flynn's analysis is limited to the NLRB. See Flynn, supra note 107, at 1365. As 
Flynn states, NLRB politics is unique in that presidents often cut a middle path in order to 
avoid choosing between business and labor interests. Id. at 1364. For that reason, Flynn 
sees Reagan's appointment of pro-business commissioners as anomalous. Id. at 1384; see 
infra note 165 and accompanying text (explaining how Reagan transformed the NLRB 
through his appointments). 

151 For example, there are several journalistic accounts of how Presidents Clinton and 
Bush II named commission chairs who were party loyalists. See, e.g., David Hatch, Is the 
FCC Free From Partisan Politics?, 2005 NAT'L. J. 2935, 2935 (quoting Clinton FCC Chair 
Reed Hundt as saying that he '"naturally ... preferred the White House to approve of [his] 
agenda"'); Stephen Labaton, Praise to Scorn: Mercurial Ride of S.E.C. Chief, N.Y. TIMES, 

Nov. I 0, 2002, at 1-1 (stating that Bush II SEC chair Harvey Pitt "had ultimately become a 
casualty ... struggling to remain a loyal Republican without understanding how his 
partisanship ... would alienate important Democrats"). 

152 See infra p. 497 tbl.l. 
153 See supra note 95 and accompanying text. 
154 See supra note 140 and accompanying text. 
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the middle of the century, the steady increase in this practice after the mid-
1970s is striking. Put another way: with members of each party seeing 
themselves as agents for their party, Democrats in the Senate are apt to agree 
not just with each other but with other Democrats- whether it is a Democrat in 
the White House or Democrats who serve on independent agencies. The same 
is also true of Republicans (even more so, since there is greater intra-party 
agreement among Republicans). ISS 

Figure 9: Proportion of Legislators Voting with Their Party on Party Unity 
Votes, 1879-2006156 

House 1879·2006 
Party Unity Votes 

Party Unity: Percentage of 
Membert Voting With Their Republicans 
Party on Party Unity Votes Democrats 

1879 1895 1911 1927 1943 1959 1975 1991 

Senate 1879·2006 
Party Unity Votes 

Party Unity: Percentage of 
Members YoUng With Their Republicans 
Party on PartyUnltyVotes Dcmocrets 

1879 1896 1911 1927 1943 1959 1975 1991 

Additional support for this claim can be found in studies of decision making 
by independent agencies. 157 A study of seven independent and executive 
agencies during the Carter and Reagan administrations underscores the pivotal 
role that appointments and confirmation play in agency decision making. 158 In 
particular, although reorganizations, congressional oversight, and budgeting 
are important, "[t]he leadership of an agency is the most frequent [and most 
potent] mechanism for changing agency behavior." 159 Daniel Ho's study of 
FCC voting patterns from 1965-2006 likewise points to the pivotal role of 
appointees' party identity. By looking at roughly 100,000 votes by forty-six 
different commissioners, Ho concludes "[ c ]ommissioner partisan affiliation 
exhibits robust and large predictive power over votes, even holding constant 

155 See infra p. 493 fig.9. 
156 Nolan McCarty, Keith T. Poole, & Howard Rosenthal, Polarized America Page, 

http://polarizedamerica.com (last visited Feb. 17, 2008). 
157 See, e.g., B. Dan Wood & Richard W. Waterman, The Dynamics of Political Control 

of the Bureaucracy, 85 AM. PoL. SCI. REV. 801, 801 (1991). 
158 /d. at 801. 
159 /d. at 822. 
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the party of the appointing president. This [finding] ... rejects the notion that 
expertise exclusively drives decision making."160 Equally telling, FCC 
commissioners have taken steps to demonstrate party loyalty - so much so that 
commissioners increasingly file separate statements after a change of 
administration, so that Democrats and Republicans could establish "their 
reputations for loyalty." 161 Studies of the National Labor Relations Board 
reach a similar conclusion - pointing, for example, to the transformative role 
of Reagan appointees. These nominees were not the usual "establishment-type 
management representatives" that were acceptable to both labor and 
business. 162 Instead Reagan pushed for nominees that questioned the Board's 
traditional role. 163 In this way, Reagan's nominees were a radical departure. 164 

More significant, the Reagan Board's "pattern of decisions changed 
remarkably from that of its recent predecessors" - ruling against employers 
approximately half the time as compared to Nixon/Ford/Carter Boards that 
ruled against employers about eighty percent of the time. 165 

One final measure of increasing presidential control over independent
agency decision making is the near absence of litigation conflicts between 
independent agencies and the Solicitor General's office. 166 During the Nixon 
and Carter administrations, these conflicts were common. 167 Even though the 
Solicitor General spoke the voice of the "United States" before the Supreme 
Court, the Solicitor General would often accommodate independent agencies' 
desires to speak with their own voices. 168 In particular, reflecting the fact that 
independent-agency decision making did not routinely match executive branch 
preferences, independent agencies would sometimes file competing briefs or 
make oral arguments that contradicted the views of the "United States."169 

These public disagreements had three sources. First, of course, there was a 
disagreement between independent-agency heads and the executive. 170 

160 Ho, supra note 2, at 4. For an anecdotal study of the FCC, focusing on how Reagan 
transformed agency decision making by appointing commissioners committed to his 
deregulatory agenda, see generally Devins, supra note I 05. 

161 Keith S. Brown & Adam Candeub, Ideology Versus Partisanship: Regulatory 
Behavior and Cyclical Political Influence 10 (Legal Stud. Research Paper Series, Paper No. 
04-10, 2006). 

162 James J. Brudney, Isolated and Politicized: The NLRB's Uncertain Future, 26 COMP. 
LAB. L. & POL'Y J. 221, 248 (2005). 

163 Id. 
164 !d. 
165 Id. For additional discussion of the NLRB, see supra notes 140-47 and 

accompanying text. 
166 See infra p. 497 tbl.l. 
167 For a fairly comprehensive detailing of significant litigation disputes between 

independent agencies and the Solicitor General, see Devins, supra note 138, at 258-59. 
168 Id. at 258. 
169 See id. at 264. 
170 Id. at 280. 
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Second, since several independent agencies have independent litigating 
authority before the federal courts of appeal, independent agencies had 
sometimes staked out a position at odds with the Solicitor General's 
preferences. 171 Third, even though the Solicitor General controls nearly all 
government litigation before the Supreme Court, the Solicitor General thought 
it appropriate to inform the Court of both its views and competing 
independent-agency views. 172 Carter Attorney General Griffin Bell, for 
example, emphasized that Justice Department lawyers "must take care not to 
interfere with the policy prerogatives of our agency clients."173 

Over the past twenty-five years, there has been a precipitous decline in the 
filing of competing Supreme Court briefs by independent agencies and the 
Solicitor Genera1. 174 Starting with Reagan administration efforts to have the 
executive speak with a "unitary" voice, Presidents have placed great emphasis 
on intra-governmental policy cohesion when appointing independent-agency 
heads. 175 Reflecting the Reagan administration view that "the Attorney 
General's obligation to represent and advocate the 'client' agency's position 
must yield to a higher obligation to [follow the President's lead and] take care 
that the laws be executed faithfully," the executive did everything it could to 
push its agenda before the courts. 176 Indeed, the Reagan and Bush I 
administrations pushed unitariness even when independent agencies publicly 
disagreed with executive branch views. 177 In highly visible cases involving the 
Equal Employment Opportunity Commission (EEOC) and the U.S. Postal 
Service, White House officials sought to convince the independent agency 
either to reverse itself or to allow - in cases before federal courts of appeals -
the Justice Department to present a unified government position, 
notwithstanding the fact that these agencies have independent litigation 
authority before federal courts of appeal. 178 More recently, the Clinton and 
Bush II administrations have prevented the Federal Election Commission and 
Securities and Exchange Commission (SEC) from presenting their independent 
views to the Supreme Court. 179 

171 See id. at 274-78 (detailing statutory delegations of independent litigating authority to 
independent agencies). 

172 /d. at 258. 
173 Griffin B. Bell, The Attorney General: The Federal Government's Chief Lawyer and 

Chief Litigator, or One Among Many?, 46 FORDHAM L. REv. 1049, 1061 (1978). For a 
fuller discussion of Bell's position, contrasting it to the views of the Reagan administration, 
see Devins, supra note 50, at 281-82. 

174 Devins, supra note 138, at 288. 
175 !d. at 285-86. 
176 Devins, supra note 50, at 281 (internal quotation marks omitted). 
177 !d. at 282. 
178 Seeid. at284-312. 
179 Jonathan Eisenberg, Beyond the Basics: Seventy-Five Defenses Securities Litigators 

Need To Know, 62 Bus. LAW. 1281, 1293 (2007); George F. Fraley, III, Note, Is the Fox 
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Far more striking, the Bush II administration disagreement with the SEC 
stands alone. Today, there are almost no public disagreements between 
independent agencies and the Solicitor Genera1. 180 As the following table 
illustrates, there were no competing filings of four prominent independent 
agencies (EEOC, NLRB, FCC, SEC) and the Solicitor General during the 
1995-2004 period. Moreover, while there were nine cases out of 157 where 
the independent agency did not sign onto a Solicitor General brief, a review of 
these cases reveals no merits conflicts between these independent agencies and 
the Solicitor General. In dramatic contrast, there were numerous conflicts and 
competing filings with all four of these agencies before 1995, and especially 
before 1981, when Ronald Reagan became President. 181 

Watching the Henhouse?: The Administration's Control of FEC Litigation Through the 
Solicitor General, 9 ADMIN. L.J. AM. U. 1215, 1219 (1996). 

180 See infra p 497 tbl.1. 
181 See Devins, supra note 50, at 282. 



HeinOnline -- 88 B.U. L. Rev.  497 2008

2008] NOT-SO INDEPENDENT AQENCIES 497 

Table 1: Filing of Supreme Court Briefs by Independent Commissions, 
1970s to 2004 

EEOC 1970s 1995-2004 
Joint 4/5 (80%) 16/16 (100%) 
Agency 0/5 0/16 
SG 1/5 (20%) 0/16 
Competing 1/5 (20%) 0/16 
NLRB 1970s 1995-2004 
Joint 49/49 (100%) 67/67 (100%) 
Agency 0/49 0/67 
SG 0/49 0/67 
Competing 0/49 0/67 
FCC 1970s 1995-2004 
Joint 5/8 (63%) 51/59 (86%) 
Agency 118 (13%) 0/59 
SG 0/8 8/59 (14%) 
Competing 2/8 (25%) 0/59 
SEC 1970s 1995-2004 
Joint 5/6 (83%) 14/15 (93%) 
Agency 016 0/15 
SG 116 (17%) 1115 (7%) 
Competing 016 0/15 
Total 1970s 1995-2004 
Joint 63/68 (93%) 148/157 (94o/ol 
Agency 1168 (1%) 0/157 
SG 2/68 (3%) 9/157 (6%) 
Competing 2/68 (3%) 0/157 

It is time to wrap up. This Article has demonstrated that the independent
agency institutional design is working as well as it can. The very purpose of 
this design was to limit presidential control of independent agencies in two 
ways. First, when assuming office, a President would inherit commissioners 
from both his party and the opposition party. Congress hoped that opposition
party commissioners would stay in office through the ends of their terms -
thereby limiting presidential control of independent agencies. 182 As Figures 1 
and 2 show, opposition-party commissioners serve out most, if not all, of their 
terms. For this very reason, as Figure 3 illustrates, it now takes the President 
longer than ever before to appoint a majority from his party to an independent 
agency. Second, Congress hoped that opposition-party senators would use 

182 See supra note 51 and accompanying text. 
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their confirmation power to resist presidential efforts to stack independent 
agencies with appointees who backed presidential preferences. 183 As Part III 
demonstrated, opposition-party senators are pressuring the President this way. 
Through the use of holds and other delaying strategies, which result in the 
hatching of nominees from the President's party and the opposition party, the 
opposition party has succeeded in forcing the President - when making cross
party appointments - to appoint opposition-party loyalists. Figure 4 backs up 
this claim, highlighting increased delays in the confirmation process. The 
subsequent discussion, demonstrating that cross-party appointees are especially 
ideological, also backs up this claim. 

That the institutional design is working as well as it can, however, does not 
mean Presidents have less actual control of independent agencies. As we have 
detailed in this Part, there is good reason to think that independent agencies 
will adhere to presidential preferences once a majority of commissioners are 
from the President's party. In particular, party identity is an especially good 
proxy for commissioner voting practices. This is tied to two phenomena -
both of which can be traced to party polarization (and the Reagan Revolution 
that contributed to today's polarization). First, as Part III demonstrates, 
Presidents look to appoint independent-agency heads who are committed to the 
President's policy agenda. Second, as discussed in Parts III and IV, there is no 
meaningful ideological gap among Democrats or Republicans. As Figures 6 
and 7 show, Democrats are likely to agree with each other and disagree with 
Republicans (and vice versa). Party cohesion is not limited to senators; it 
applies to independent-agency heads and the President. 

Our bottom line is that party polarization plays a defining role in 
understanding President-Senate-Commissioner dynamics. Party polarization 
makes it likely that opposition-party senators and opposition-party 
commissioners will try to check presidential power; party polarization also 
contributes to the President's ultimate dominion over independent-agency 
decision making. 

183 See supra note 128 and accompanying text. 


