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FOX ROTHSCHILD LLP 
BY: ROBERT S. TINTNER, JOSHUA HORN, ESQUIRES 
IDENTIFICATION NOS. 73865, 71799 
2000 MARKET STREET, TWENTIETH FLOOR 
PHILADELPHIA, PA 19103-3291 
(215) 299-2000 

ATTORNEYS FOR PLAINTIFF 
PHARMACANN PENN, LLC 

  

COURT OF COMMON PLEAS 
PHARMACANN PENN, LLC, 	 PHILADELPHIA COUNTY 

COMMERCE PROGRAM 

3 
(.I 

Plaintiff, 
v. 	 SEPTEMBER TERM, 2017 

NO. • 
BV DEVELOPMENT SUPERSTITION RR, LLC,: 
et al., 

Defendants. 

COMPLAINT FOR DECLARATORY AND QUIET TITLE RELIEF 

Plaintiff, PharmaCann Penn, LLC, a Pennsylvania limited liability company ("PharmaCann"), 

through its undersigned counsel, Fox Rothschild LLP, by way of Complaint for Declaratory and Quiet 

Title Relief against defendants, 13V Development Superstition RR, LLC, a New Mexico limited 

liability company ("BV"), Franklin Mills Residual Limited Partnership f/k/a Liberty Mills Residual 

Limited Partnership, a Pennsylvania limited partnership ("Franklin Mills"), Simon Property Group, 

Inc., a Delaware corporation ("Simon"), Franklin Mills Associates Limited Partnership f/k/a Liberty 

Mills Associates Limited Partnership, a District of Columbia limited partnership ("Franklin Mills 

Associates"), and Western Franklin Mills Corporation, general partner of Franklin Mills Associates 

Limited Partnership, a Pennsylvania corporation ("Western"), avers the following: 

The Parties  

1. 	PharmaCann is a Pennsylvania limited liability company with its principal place of 

business located at 1010 Lake Street, Second Floor, Oak Park, Illinois 60301. PharmaCann 

applied for and received a medical marijuana dispensary permit in Pennsylvania on June 29, 2017. 
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2. BV is a New Mexico limited liability company with its principal place of business 

located at 3131 East Camelback Road #220, Phoenix, Arizona 85016. 

3. Franklin Mills is a Pennsylvania limited liability company with a registered 

address do CT Corporation System, 2001 Market Street, 5th  Floor, Two Commerce Square, 

Philadelphia, Pennsylvania 19103. 

4. Simon is a Delaware corporation with a registered address do CT Corporation 

System, 2001 Market Street, 5th Floor, Two Commerce Square, Philadelphia, Pennsylvania 

19103. Simon owns and/or manages the Philadelphia Mills shopping complex. 

. 	5. 	Franklin Mills Associates is a District of Columbia limited liability company with 

a registered address do CT Corporation System, 2001 Market Street, 501  Floor, Two Commerce 

Square, Philadelphia, Pennsylvania 19103. Franklin Mills Associates is the general partner of 

Franklin Mills. 

6. Western is a Pennsylvania corporation with a registered address do CT 

.Corporation System, 2001 Market Street, 51h  Floor, Two Commerce Square, Philadelphia, 

Pennsylvania 19103. Western is the general partner of Franklin Mills Associates. 

Jurisdiction and Venue  

7. Jurisdiction•and venue are proper in the Court of Common Pleas of Philadelphia 

County as this matter relates to real property located in Philadelphia, Pennsylvania. 

8. Further, PharmaCann and Franklin Mills are Pennsylvania limited liability 

companies. 

9. Western is a Pennsylvania corporation. 

10. All of the defendants regularly conduct business in the Commonwealth of 

Pennsylvania ("Commonwealth" or "Pennsylvania"). 
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Factual Background 

A. 	Historx of the Property at Issue 

11. The real property at issue in this matter, 599 Franklin Mills Circle, Philadelphia, 

Pennsylvania 19154 (the "Property"), is part of the Franklin Mills shopping complex, which now 

is known as Philadelphia Mills ("Philadelphia Mills"). 

12. Simon owns Philadelphia Mills, and Simon owns and/or manages other real 

property that is part of the Philadelphia Mills shopping complex. 

13. As part of the development of Philadelphia Mills in 1991, Franklin Mills 

conveyed the Property by purchase to Chi-Chi's USA, Inc. ("Chi-Chi's"). See Special Warranty 

Deed attached hereto as Exhibit "A". 

14. During the time of the sale to Chi-Chi's, the Property was subject to certain Deed 

Jtestrictions and other covenants contained in the Special Warranty Deed — all largely because 

the Property was part of and subject to the overall development of Philadelphia Mills. Id. 

15. In 2005, Chi-Chi's conveyed its interest in the Property to BV by Quitclaim Deed 

dated September 8, 2005 and recorded on October 11, 2005. See  Deed into BV attached hereto 

as Exhibit "B". 

16. On March 17, 2017, twenty-six (26) years after the creation of the Special 

Warranty Deed, BV entered into a Purchase and Sale Agreement with PharmCann to acquire the 

Property. 

17. PharmaCann, as part of its formal application to the Commonwealth of 

Pennsylvania's Department of Health for a medical marijuana dispensary permit, identified the 

Property as its principal dispensary location, and the Commonwealth issued PharmaCann a 

permit based upon that location. Moreover, the City of Philadelphia approved PharmaCann's 
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request for a zoning permit to operate a medical marijuana dispensary at the Property. See 

Approved Zoning Permit Statements attached hereto as Exhibit "C". 

18. As obligated, BV properly provided Franklin Mills with a Right of First Refusal 

to repurchase the Property before selling the Property to PharmaCann. On March 29, 2017, 

consistent with the restrictions contained in the gpecial Warranty Deed, Franklin Mills waived its 

right to repurchase the Property by electing not to exercise its Right of First Refusal to 

repurchase the Property. See March 29, 2017 letter attached hereto as Exhibit "D". 

19. In its March 29,2017 letter, and again in a letter dated August 23, 2017, however, 

Franklin Mills advised BV that it believed that the sale of the Property for a medical marijuana 

dispensary was "strictly prohibited" by the "Prohibited Uses" in the Deed Restrictions contained 

in the Special Warranty Deed and threatened to take action to enforce the Deed Restriction if the 

sale of the Property closed. Id.; see also August 23, 2017 letter attached hereto as Exhibit "E". 

20. The Deed Restrictions contained in the Special Warranty Deed do not prohibit, in 

any way, a medical marijuana dispensary because medical marijuana dispensaries — subject to 

statutory restrictions and regulations imposed by statute — are (a) neither "unlawful" in 

Pennsylvania, (b) nor "drug stores," under existing Pennsylvania law. 

B. 	Pennsylvania enacts Medical Marijuana Legislation with Strict Regulations.  

21. The Medical Marijuana Act, 35 P.S.§10231.101 et seq. (the "Act") was signed 

into law on April 17, 2016 by Governor Wolf after deliberation and passage by both houses of 

the Pennsylvania Legislature. 

22. The Act in Pennsylvania expressly authorizes the use of medical marijuana in 

Pennsylvania for seventeen (17) discrete and defined serious medical conditions (such as cancer, 

HIV/AIDS and ALS). 
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23. In the Commonwealth, the proposed uses and application of medical marijuana 

are extremely limited. 

24. The regulations promulgated under the Act have stringent requirements for 

potential growers/processers and dispensaries. See 28 Pa. Code §1141 et seq. 

25. For example, the Act authorizes tip to only fifty (50) medical marijuana 

dispensaries to be divided among six (6) defined geographic regions throughout the 

Commonwealth. 

26. Applications for licenses were due by March 20, 2017,•and the Pennsylvania 

Department of Health awarded dispensary licenses odium 29, 2017. 

27. Pursuant to the Act and the applicable regulations, dispensaries must be 

operational within six (6) months of the Commonwealth issuing the requisite licenses. See 28 

Pa. Code §1141.42. 

C. 	PharmaCann Applies for a License to be a Medical Marijuana Dispensary. 

28. PharmaCann submitted its formal application to become a medical marijuana 

dispensary to the Commonwealth on March 20, 2017. 

29. As part of its application, PharmaCann identified the Property as the location for 

its primary dispensary. 

30. On June 29, 2017, the Commonwealth issued PharmaCann a dispensary permit. 

31. As a result of the permit issued by the Commonwealth, PharmaCann's dispensary 

must be operational by no later than December 29, 2017. 

32. Similarly, the Philadelphia Zoning Code has zoned the Property for a medical 

marijuana facility. 
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33. On July 28, 2017, PharmaCann received a Zoning/Use Registration Permit to use 

the Property as a medical marijuana dispensary. See Zoning/Use Registration Permit (Exhibit 

34. PharmaCann is ready, willing and able to close on the Property with 13V and to 

comply with the Act and all Commonwealth regulations for its medical marijuana dispensary. 

D. 	Franklin Mills Impedes PharmaCann's Ability to Open its Proposed Location. 

35. Franklin Mills has unnecessarily impeded PharmaCarm's ability to close on the 

Property and to develop its medical marijuana dispensary consistent with the relevant provisions 

of the Act and the accompanying regulations. 

36. There is no basis for Franklin Mills to object and/or to impede the closing on the 

sale of the Property. 

37. First, contrary to what Franklin Mills has asserted, operation of PharmaCannis 

proposed medical marijuana dispensary pursuant to the Act is not "unlawful". 

38. On the contrary, the Commonwealth granted PharmaCann a licensed permit 

because PharmaCann has complied fully with the Act and all accompanying regulations and 

because PharmaCann has the resources and ability to operate a medical marijuana dispensary in 

conformity with Pennsylvania law. 

39. Further, medical marijuana dispensaries — subject entirely to the Act and the 

accompanying regulations — arc expressly lawful in Pennsylvania, and Pennsylvania law governs 

exclusively the operations, permitting and licensure of medical marijuana dispensaries. 

40. Second, medical marijuana dispensaries are not "drug stores" as Franklin Mills 

suggests. 
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41. Medical marijuana dispensaries are not open to the public (only patients with 

Commonwealth-issued medical marijuana identification cards have access), and they do not sell 

prescription drugs and devices, health and beauty aids or other related items. 

42. Medical marijuana is a drug but not in the ordinary and customary meaning 

intended in the name "drug store" because it is neither a prescription drug nor an "over the 

counter" pharmaceutical or nutraceutical. 

43. Indeed, medical marijuana dispensaries dispense only limited forms of smokeless 

medical marijuana (i.e., vape, oils, tinctures and creams) to appropriately certified individuals 

suffering from at least one of seventeen (17) defined serious medical conditions, who have 

received a written recommendation from a properly certified physician, and all of which are 

subject to stringent regulations and continuous oversight by the Commonwealth's Department of 

Health. 

44. Because of Franklin Mills' untenable and insupportable position on these 

purported "Prohibited Uses" in the Deed Restrictions, PharmaCann must seek appropriate 

declaratory and quiet title relief so that PharmCann can properly open its dispensary and provide 

aid and comfort to the seriously ill patients that the Commonwealth intended to care for by the 

passage of the Act. 

45. Because of the timing of the six (6) month requirement to become operational. 

PharmaCann must seek declaratory and quiet title relief on an expedited basis. 

46. PharmaCann is entitled to a declaration by this Court that its operation of a 

medical marijuana dispensary is mandated and regulated by Pennsylvania law and is not 

"unlawful" for purposes of an outdated deed restriction. 
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47. PharmaCann is also entitled to a declaration by this Court that its operation of a 

medical marijuana dispensary, without any evidence of regulatory non-compliance, is consistent 

with the Act and the accompanying regulations and, thus, is lawful and permissible. 

48. PharmaCann is further entitled to a declaration by this Court that its operation of a 

medical marijuana dispensary is not a "drug store" as defined in the Deed Restrictions because 

"drug stores" are entirely separate entities. 

49. Alternatively, PharmaCann is entitled to quiet title relief invalidating and striking the 

Deed Restriction prohibiting a "drug store" because that restriction is outdated, unnecessary and no 

longer a substantial benefit to anyone associated with Philadelphia Mills, let alone the prior 

owner/tenant, Phar-Mor, a licensed pharmacy and drug store, for whom this restriction was created 

and that is now no longer in business. 

50. There are no other parties, who have an interest in this declaratory and/or quiet 

title Complaint, other than the parties to this action. 

COUNT I 
ACTION FOR DECLARATORY JUDGMENT  

51. PharmaCann hereby incorporates by referenced paragraphs I through 50, 

inclusive of its Complaint as if the same were set forth in full herein. 

52. PharmaCann is entitled to a declaratory judgment and related relief consistent 

with 42 Pa.C.S.A. §7531 et seq. (2017). 

53. Pursuant to 42 Pa.C.S.A. §7533, "[a]ny person interested under a deed, will, 

written contract, or other writings constituting a contract, or whose rights, status, or other legal 

relations are affected by a statute, municipal ordinance, contract, or franchise, may have 

determined any question of construction or validity arising under the instrument, statute, 

ordinance, contract, or franchise, and obtain a declaration of rights, status, or other legal relations 

thereunder." Id. 
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54. PharmCann has a legitimate need for declaratory relief, as there is a genuine 

justiciable controversy. 

55. Franklin Mills opposes BV's proposed sale of the Property to PharmaCann based 

upon the "Prohibited Uses" in the Deed Restrictions contained in the Special Warranty Deed. 

56. The Pennsylvania Rules of Civil Procedure permit complaints for declaratory 

judgment, such as PharmaCann's Complaint in this matter, under these circumstances. 

57. Pursuant to Pa. R. Civ. P. 1601(a), PharmaCann respectfully requests for this 

Court to determine as a matter of law that the operation of medical marijuana dispensary is not 

"unlawful" as defined in the "Prohibited Uses" of the Deed Restrictions contained in the Special 

Warranty Deed. 

58. Pursuant to Pa. R. Civ. P. 1601(a), PharmaCann respectfully requests for this 

Court to determine as a matter of law that the operation of medical marijuana dispensary is 

lawful assuming that PharmaCann complies fully with the Act and all related regulations, as well 

as Philadelphia's zoning requirements. 

59. Pursuant to Pa. R. Civ. P. 1601(a), PharmaCann respectfully requests for this 

Court to determine as a matter of law that.the operation of medical marijuana dispensary is not 

considered to be a "drug store" as defined in the "Prohibited Uses" of the Deed Restrictions 

contained in the Special Warranty Deed. 

60. PharmaCann seeks such declaratory relief on an expedited basis. 

WHEREFORE, plaintiff, PharmaCann Penn, LLC, respectfully requests that this Court enter 

judgment in its favor and against defendants, BV Development Superstition RR, LLC, Franklin 

Mills Residual Limited Partnership, Simon Property Group, Inc., Franklin Mills Associates Limited 

Partnership and Western Franklin Mills Corporation, and enter an Order: 
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(a.) declaring that the operation of medical marijuana dispensary in conformity 

with Pennsylvania law is not "unlawful" as defined in the "Prohibited Uses" of the 

Deed Restrictions contained in tlie Special Warranty Deed; 

(b.) declaring that the operation of medical marijuana dispensary is lawful 

assuming that PharmaCann complies fully with the Act and all related regulations; 

(c.) declaring that that the operation of medical marijuana dispensary is not 

considered to be a "drug store" as defined in the "Prohibited Uses" of the Decd 

Restrictions contained in the Special Warranty Deed; and 

(d.) granting such other relief as the Court deems appropriate. 

COUNT II 
ACTION FOR QUIET TITLE RELIEF 

61. PharmaCann hereby incorporates by referenced paragraphs 1 through 60, 

inclusive of its Complaint as if the same were set forth in full herein. 

62. Alternatively, PharmaCann is entitled to quiet title relief consistent with 

Pennsylvania Rule of Civil Procedure 1066 et seq. 

63. The "drug store" Deed Restriction is outdated, unnecessary and no longer a 

substantial benefit to anyone associated with Philadelphia Mills, let alone the prior owner/tenant, 

Phar-Mor, for whom this restriction was created and which is now no longer in business. 

64. Pursuant to Pennsylvania Rule of Civil Procedure 1066(b)(2), PharmaCann 

respectfully requests that this Court invalidate the limitation on a "drug store" as a "Prohibited 

Use" as contained in the Deed Restrictions in the Special Warranty Deed. 

65. Pursuant to Pennsylvania Rule of Civil Procedure 1066(b)(2), PharmaCann 

respectfully requests that this Court strike the limitation on a "drug store" as a "Prohibited Use" 

as contained in the Deed Restrictions in the Special Warranty Deed. 
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WHEREFORE, plaintiff, PharmaCann Penn, LLC, respectfully requests that this Court enter 

judgment in its favor and against defendants, BV Development Superstition RR, LLC, Franklin 

Mills Residual Limited Partnership, Simon Property Group, Inc., Franklin Mills Associates Limited 

Partnership and Western Franklin Mills Corporation, and enter an Order: 

(a.) invalidating as a "Prohibited Use" the "drug store" Deed Restriction 

contained in the Special Warranty Deed; 

(b.) striking the "drug store" limitation as a "Prohibited Use" as contained in the 

Deed Restrictions in the Special Warranty Deed; 

(c.) permitting PharmaCann to record with the Philadelphia Department of 

Records a copy of any Order quieting title in its favor; and 

(d.) granting such other relief as the ComIdeems-appropriate. 

/ 	- 
ROBERT S. TINTNER, ESQUIRE 
JOSHUA HORN, ESQUIRE 
FOX ROTHSCHILD LLP 
2000 Market Street, 20" Floor 
Philadelphia, PA 19103-3291 
Tel: (215) 299-2766 
Fax: (215) 299-2150 

Attorneys for Plaintiff, 
PHARMACANN PENN, LLC 

Dated: September 20, 2017 
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Franklin Mills Residual Limited Partnership.  

ik.ierch 2?, 	i7 
• 

Via: Fc :tenni Express and Email 

Cni•Chl's U.S.A., INC. 
Plainview Triad East 
1020C Linn Station Road 
P.O. Box 22336 
Louisville, Kentucky •102.12-2:i33 
ATTI•f: Lepi Deparanent 

Cs-I-a...um:ft P. 
5t:fte 

AZ F...-1-:118 
Rand Serdl'isx 

RespOnse to Notice for Right of Fit Refusal 
65.!ir Franldin Wits Circle, Philadelphia, Pitnnsylvanla (Fertiter Chi-Chi's Restsurent) 

Dear 	rMadam. 

This ietter is in tespr..nse to your notice fate -
O: NIttiney) clemd March 20. 2017 addressed to Fracki•n 

R••••.•sidtrai 

Re7.;:ttrttng the proposed transfer of tne slibject property as out.ince in Ma Offer Notise and plasuar:1:"J 
Ri#1 of F':st Refusal as pm:qr.:of.; in the Deed Restrictions to the Sp•:;ciel Warranty Deed r-Deed 

Restnctims1 trzm Fran'itiin Mills Residual Limited Partnership as Grantor ("Developer) to Chi-Chi's 
12.5.A., Inc. as Grantee (predecessur-in-intsrest to DV Development Superstition RR. !LC. the "Current 

Ow:tte; 	Octzher l. ;vol. Developer has ele,:ted not to exercise its Right of First Refusal s.s 
container! in said Dead Restrictions as to the propo.sed transfer addressed in the Offer i4otice. 

DP 	election election nct ioexercise is only in IL:Intim to the ;imposed transfer addressed in the Offer 

Notice Tir..1 
 Developer specifically retains all other rights perzaintni; to the property. including any right of 

first rellsat for any future transfers of the property am! right cf furs; refusal should the terms (including 
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Also, 121 this letter serve as notification that the intended tele of the parcel by PharmaCann Penn, 

LLC, the prospective purchaser per the Purchase und Sale 'Agreement dated March 17, 2017, is 
not a Permitted Use or an approved Proposed Use pursuant to the Deed Restrictions. A medical 

marijuana dispensary h3 strictly 
prohibited in accordance with the Deed Restrictions to the Special 

Warranty Deed. 

uppn C:osing, pwase prevle.le the contact information for the transferee, as v:el! es a copy of the Deed of 

the trans3mon. 

" 
•••• 

Smndiish Shall 
Scnic V:de President 
Si:nen Proerty Group 

P:511451.5111515:15 1,1:115: 

1453 	1.16: I; 	ri:1115.1%Ipt5555. P.4 IiI 
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