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Introduction 

Live events are a central part of America’s common culture and should be available to 
every American at affordable prices. Unfortunately, prices for events are increasingly 
becoming unaffordable due to middlemen who contribute nothing to the actual 
production of events.  
 
Large corporate “ticket brokers” engage in an online version of the centuries-old 
practice of “scalping,” but instead of speculating and selling tickets for a higher price on 
the street, they buy large volumes of tickets as soon as they are available to take 
advantage of an arbitrage opportunity and resell them on online ticketing platforms 
like Ticketmaster, StubHub, and SeatGeek. Just as bad, the online ticketing platforms 
are taking advantage of the fact that consumers have few options and charging 
excessive service charges for each ticket purchase. The combination of these two 
things adds over $11 billion every year to the price of live events in the United States. 
 
This paper proposes that policymakers solve these two problems with (1) a simple 
bright-line ban on reselling tickets above face value and (2) a 10-percent cap on 
processing fees charged by the online ticketing platforms. This proposal would 
preserve online peer-to-peer sales by customers who decide not to attend an event, 
while eliminating the broker business model that drives up the price of tickets. And a 
cap on processing fees would allow ticket platforms to remain in business, while 
making sure processing fees are reasonable. 
 
To be clear, these proposals are not new. There have been countless calls for banning 
online ticket brokers in the past and for capping ticket platform service charges, 
including from other academics1 as well as big name musicians like Pearl Jam, Kid Rock, 
Dua Lipa, Coldplay, and Radiohead.2 In fact, Rhode Island already does both.3 Vermont 

 
1 See, e.g., Zachary Michael Elvove, Kneecapping Scalping: Ending the Predatory Scourge Plaguing E-
Commerce Using Unfair Practice Frameworks, 89 BROOK. L. REV. 329, 336–37 (2023). 
2 Josie Clarke, Ministers Urged to Stick to Ticket Tout Ban amid Fears of Delay, STANDARD (Apr. 23, 2026); 
Robert J. Ritchie (a/k/a Kid Rock), Written Testimony Before the Subcomm. on Consumer Prot., Tech. & 
Data Priv. of the S. Comm. on Com., Sci. & Transp. (Jan. 29, 2026), Pearl Jam's Antitrust Complaint: 
Questions About Concert, Sports, and Theater Ticket Handling Charges and Other Practices: Hearing Before the 
Subcomm. on Info., Just., Transp. & Agric. of the H. Comm. on Gov't Operations, 103d Cong. (1994). 
3 R.I. Gen. Laws § 5-22-26. 



 
 

and Washington DC recently capped ticket resale at 10% above face value,4 and 
Massachusetts is considering doing the same.5 Additionally, Maine caps ticket platform 
service fees at 10%.6 And many other countries already ban ticket brokers.7 This white 
paper adds to that chorus by reiterating the need once again, and by providing five 
new contributions:  
 

1. Model legislation to ban online ticket brokers and cap processing fees at 10 
percent, which can be enacted at the federal, state, or local level. 
 

2. A new estimate of the total annual cost of both processing fees ($13.6 billion, 
$6.8 billion of which is excess) and net resale price inflation ($4.5 billion). 
 

3. Counters to the arguments supporting the online ticket broker market:  
 

o Preserving above-face-value sales is not necessary to preserve 
consumers’ ability to resell on online platforms.  
 

o The rare benefits that consumers get when brokers sell tickets below face 
value ($414 million) pale in comparison to the harm from sales above 
face value ($4.9 billion).  
 

o The concern about pushing consumers into less secure channels like 
Facebook Marketplace or Craigslist—where it is harder to police 
counterfeit tickets—is overblown given recent technological advances in 
digital ticket security, consumers’ ability to get refunds from their banks, 
and the relatively minor size of the problem of ticket fraud.  
 

 
4 Restricting Egregious Scalping Against Live Entertainment Amendment Act of 2025, DC B26-0224 
(passed by city council on July 14, 2026); H.512, An act relating to the regulation of the event ticketing 
market, 2026 VT. ACTS & RESOLVES No. 109 (approved May 26, 2026).  
5 Press Release, Govnr. Maura Healey, Governor Healey Takes Action to Cut Concert, Sports Ticket 
Resale and Fees (July 16, 2026). 
6 Me. Stat. tit. 8, § 1301. 
7 For example, Ireland, France, Italy, Belgium, Denmark, Norway, Russia, Japan, Turkey, Brazil, Hong Kong, 
Poland, and Portugal all ban resale above face value. Infra notes 66-78. Ontario recently enacted a ban 
on resale above face value. Infra note 65. The United Kingdom is considering doing the same. Infra note 
63. 
 



 
 

o The resale market cannot be justified by notions of economic efficiency. 
Resellers do not necessarily reallocate scarce tickets to people who value 
them the most and instead often reallocate tickets to wealthier fans. Price 
theory is based on the notion that the supplier benefits from the higher 
price and responds by increasing supply, which is not true where brokers, 
not venues and artists, are collecting the higher price. Brokers are 
interfering with venues’ and artists’ price decisions by artificially 
interjecting themselves into the market. And brokers add inefficiency by 
imposing unnecessary costs including additional processing fees, and 
overhead and profit for the brokers.    

 
4. This paper offers a solution that would be harder to evade than past efforts, 

which is to create liability for resale market platforms when they facilitate sales 
above face value, in addition to liability for ticket brokers.  
 

5. This paper argues that the proposal could be achieved using the “unfair 
practices” authority in the Federal Trade Commission (FTC) Act and many state 
laws. That means many state regulators and the FTC can enact this paper’s 
proposal by regulation, without waiting for new legislation, and the paper 
provides model regulation text to do just that.  

 

I. The Basics of the Modern Ticket Purchasing 
Market 
 
Consumers typically purchase tickets for concerts, sports, and other live events online. 
Instead of operating their own websites to handle online purchases, live event spaces 
usually work with one of just a few service providers to manage online sales. 
Ticketmaster, for example, currently controls about 80 percent of major concert 
venues’ primary online ticket sales.8  
 
A different, overlapping set of online platforms handles the “secondary market” to 
connect buyers and sellers of tickets in a resale market. Ticket resale platforms include 
Ticketmaster, StubHub, SeatGeek, Vivid Seats, AXS, TickPick, TicketSwap, and others. 
These platforms were originally set up as peer-to-peer websites, connecting buyers to 

 
8 Complaint at 5, FTC v. Live Nation Ent., Inc., No. 2:25-cv-08884 (C.D. Cal. filed Sept. 18, 2025), 
https://www.ftc.gov/system/files/ftc_gov/pdf/FTCvLiveNation-Ticketmaster-Complaint-filed.pdf 
[hereinafter Live Nation Complaint]. 



 
 

people who purchased a ticket but want to sell it because they no longer want to 
attend. 
 
But almost immediately after their creation, a professional class of resellers sprouted 
up to take advantage of the arbitrage opportunities that these primary and secondary 
market ticket platforms created by making it easy to purchase and sell large volumes of 
tickets online. Because many events are priced below what some customers are willing 
to pay, these “brokers” can quickly earn a profit by purchasing large volumes of 
tickets—sometimes using “bots” to do it automatically—immediately after they go on 
sale to then flip them on a secondary market platform at a higher price. Sometimes 
tickets are sold “on spec” on the secondary market before they are purchased on the 
primary market.9 This form of arbitrage has become so ingrained in the ticket-
purchasing market at this point that the broker industry now has 30-year-old trade 
associations.10 
 
Ticket brokers are increasingly large corporate enterprises with links to Wall Street. For 
example, the FTC’s complaint against Ticketmaster alleged just one broker had 13,000 
accounts with Ticketmaster.11 In fact, the complaint alleged that just five corporate 
brokers—Reps & Company, KP3 Endeavors, Lavaseats Corp, Key Investment Group, 
and Smash Entertainment—owned 246,407 tickets on a single day in 2018, 
representing 1.4% of all tickets managed by Ticketmaster.12 More recently, StubHub’s 
CEO Eric Baker has come under scrutiny for simultaneously running both a hedge fund 
called Andro Capital that buys and sells millions of dollars’ worth of sports and concert 
tickets on StubHub and a lender Colloquy Capital to provide short-term financing to 
other corporate ticket brokers operating on StubHub.13 In fact, about 70 to 80 percent 
of the secondary market consists of professional corporate resellers.14  

 
9 Wailing Wong & Darian Woods, The Economic Role of Reseller Bots in the Ticket Market, ALL THINGS 

CONSIDERED (NPR radio broadcast Oct. 23, 2025), https://www.npr.org/2025/10/23/nx-s1-5561950/the-
economic-role-of-reseller-bots-in-the-ticket-market. 
10 NAT'L ASS'N OF TICKETING PROF'LS, https://www.natp.org/ (last visited July 22, 2026). 
11 Live Nation Complaint, supra note 8, at 37. 
12 Id. at 43. 
13 Dave Seglins, Kathleen Coughlin, Ariel Tozman, StubHub, CEO hit with ‘deceptive practices’ class action 
over mass scalping, CBC NEWS (July 13, 2026), https://www.cbc.ca/news/world/stubhub-ceo-class-action-
scalping-9.7268987; Class Action Complaint at 1-2, Sanquini v. Stubhub Holdings, Inc., No. 1:26-cv-05880 
(S.D.N.Y. filed July 13, 2026), https://www.musicbusinessworldwide.com/files/2026/07/StubHub-CLASS-
ACTION-COMPLAINT.pdf.  
14 Sanquini Complaint, supra note 13, at 2. 



 
 

The primary ticket platforms do ostensibly restrict ticket arbitrage, usually with 
purchase volume caps. But brokers bypass these limitations with software or browsers 
that allow one person to log into and manage multiple accounts at the same time with 
different proxy IP addresses in order to evade the platforms’ detection methods.15  
 
Both the primary and secondary platforms are funded through transaction fees. For 
example, Ticketmaster, which operates in both markets and is the largest company in 
the primary market, charges a 24–44 percent fee to the buyer purchasing the original 
ticket in the primary market, another 5–15 percent fee to a seller in the secondary 
market, and another 17–23 percent fee to the buyer in the secondary market.16 These 
fees are regularly criticized as both too high and opaque.17 The New York Attorney 
General, after obtaining transaction-level data from six brokers covering roughly 
90,000 resales, found that primary-market fees added more than 21 percent to face 
value on average, and in some cases exceeded the face value of the ticket itself.18 And 
the platforms often obscure the fees, even by occasionally hiding the fees within the 
ticket price by inflating the price over the actual box office prices.19 
 
Of course, because these platforms generate more fees every time a ticket changes 
hands, there have been credible allegations that the platforms encourage and facilitate 
the broker industry, even when it may technically violate their own ticket limit rules. For 
example, Ticketmaster allegedly offered high-volume brokers an inventory 
management tool that let a single broker manage tickets held across many accounts 
through one interface, making it easier to manage tickets well beyond Ticketmaster's 
posted purchase limits. 20  
 
 
 
 

 
15 Live Nation Complaint, supra note 8, at 38, 41. 
16 Id. at 17, 39. 
17 Id. at 27–32. 
18 N.Y. STATE OFF. OF THE ATT'Y GEN., OBSTRUCTED VIEW: WHAT'S BLOCKING NEW YORKERS FROM GETTING TICKETS 9 
(Jan. 2016), https://ag.ny.gov/sites/default/files/reports/Ticket_Sales_Report.pdf. 
19 See, e.g., Ramlogan v. Viator, Inc., No. 1:25-cv-10509, 2026 WL 636699 (D. Mass. Mar. 6, 2026). 
20 Live Nation Complaint, supra note 8, at 43. Ticketmaster announced in October 2025 that it would 
withdraw the tool's concert functionality. Letter from Daniel M. Wall, Exec. Vice President, Corp. & Regul. 
Affairs, Live Nation Ent., Inc., to Sen. Marsha Blackburn & Sen. Ben Ray Luján (Oct. 17, 2025), reported in 
Dave Brooks, Ticketmaster to Ban Multiple Accounts, Shut Down TradeDesk After FTC Lawsuit, BILLBOARD (Oct. 
20, 2025), https://www.billboard.com/pro/ticketmaster-policy-multiple-accounts-tradedesk-shutdown/. 



 
 

II. Historical Background 
 
The ticket resale industry is not new. Reselling tickets first became a widespread 
practice in the U.S. when resellers took advantage of the arbitrage opportunity made 
available by widespread sales of passenger railroad tickets.21 The practice quickly 
spread to event tickets, and as early as the 1850s, it was not uncommon for shows to 
sell out to “ticket speculators” or “scalpers” or “touters” who would purchase large 
volumes of tickets from box offices for resale in the streets. In one famous example, 
tickets for Charles Dickens’ second American tour in the 1860s were inflated from the 
$5 face value to $50.22 Just like today, box offices responded by attempting to curb 
reselling with ticket volume limits. And just like today, resellers would use proxies 
(human, not digital) to circumvent the ticket volume caps.23 
 
Almost immediately, state and local governments began passing laws to crack down on 
professional resellers, which was seen as both an ugly nuisance (justifying location 
limitations) and a matter of fairness to consumers and promoters (justifying outright 
bans or price caps).24 This first round of “anti-scalping” laws passed across the country 
were among the first consumer protections created in the United States and were 
quite a bit stronger and more absolute than the laws currently on the books across the 
country. But they were wiped off the law books in a series of court cases holding that 
regulation of resellers was unconstitutional, consistent with the now-defunct Lochner 
line of case law that interpreted the Fourteenth Amendment’s Due Process Clause as 
prohibiting government action that interfered with the “right to contract.”25 
 
For example, in the early twentieth century, New York banned the resale of tickets for 
more than $0.50 above face value (about $10 in today’s money).26 A professional ticket 
broker company with many employees and volumes exceeding 300,000 ticket sales 
every year challenged the constitutionality of the legal restraint on its ability to set 

 
21 KERRY SEGRAVE, TICKET SCALPING: AN AMERICAN HISTORY, 1850–2005 4 (2007). 
22 James Anthony Devine, Ticket Scalping in the Late 1800s and the Early 2000s – Much Has Changed, Much 
Is the Same (2014) (unpublished student scholarship, Seton Hall Univ. Sch. of Law), 
https://scholarship.shu.edu/cgi/viewcontent.cgi?article=1210&context=student_scholarship. 
23 Id. at 11. 
24 See Elvove, supra note 1, 336–37. 
25 See, e.g., Allgeyer v. Louisiana, 165 U.S. 578 (1897); Lochner v. New York, 198 U.S. 45 (1905); Adair v. 
United States, 208 U.S. 161 (1908). 
26 U.S. BUREAU OF LAB. STAT., CPI Inflation Calculator, https://www.bls.gov/data/inflation_calculator.htm (last 
visited July 22, 2026). 



 
 

prices however high it wanted. In 1927, in Tyson & Bro.-United Theatre Ticket Offices v. 
Banton,27 the Supreme Court agreed. Reselling did not fall within the exception to 
Lochner for businesses that were “affected with a public interest,”28 and therefore any 
limits on price were considered a violation of the broker’s then-recognized “right to 
contract.”  
 
Of course, Lochner was overturned in 1937.29 Courts began reversing their prior 
rulings and the Supreme Court finally ruled that bans and price caps on ticket resale 
were constitutional in 1965.30 But by this time, a neoliberal ideological perspective on 
economic policy had gained enough traction that many states did not fully re-regulate 
reselling, instead focusing on licensing and resale location restrictions. 
 
However, when online resale marketplaces were created in the 1990s and early 2000s, 
law enforcement in states with resale bans did treat online resale just like street 
scalping, bringing criminal cases against ticket brokers and even event sponsors who 
facilitated resale.31 No doubt based on lobbying by the online resale broker or ticket 
platform industry, the country experienced another wave of deregulation in the 
2000s.32 Several states that had price caps in place like Minnesota, Missouri, New York, 
and Connecticut repealed their price cap laws during this time.33 Enforcement against 
ticketing platforms and online brokers has since nearly vanished as the public has 
slowly come to see the industry as a fact of life. 
 
The result of this long history is that some states do not regulate reselling at all, but 
those that do typically only require disclosure, licensing, location limitations that do not 
impact online brokers, and refund requirements when venues cancel events. In fact, 
many states added “internet exceptions” to explicitly exempt online brokers from their 
anti-scalping laws.34  

 
27 273 U.S. 418 (1927). 
28 Tyson, 273 U.S. at 444–45. 
29 West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 
30 Gold v. Di Carlo, 235 F. Supp. 817, 820 (S.D.N.Y. 1964), aff'd, 380 U.S. 520 (1965). 
31 See, e.g., Seattle v. Charlesworth, Nos. 420709, 430650, 428837, slip op. (Seattle Mun. Ct. Jan. 30, 
2004); State v. Cardwell, 718 A.2d 954 (Conn. 1998). 
32 For example, Alabama repealed its anti-scalping law in 2009. Ala. Code § 8-19E-2. Michigan repealed 
its anti-scalping statute in 2014. 2014 Mich. Pub. Acts 76 (repealing Mich. Comp. Laws § 750.465). Ohio 
repealed its anti-scalping statute in 2007. H.B. 172 (Ohio 2007). 
33 U.S. GOV'T ACCOUNTABILITY OFF., GAO-18-347, EVENT TICKET SALES: MARKET CHARACTERISTICS AND CONSUMER 
PROTECTION ISSUES 40 (2018), https://www.gao.gov/assets/gao-18-347.pdf. 
34 See, e.g., La. Stat. Ann. § 4:1. 



 
 

 
But there are notable exceptions, including some recent legislative efforts to restrict 
ticket resale:  
 

 Rhode Island: The state prohibits as a misdemeanor the sale and resale of 
tickets for more than face value, tax, and a service charge, which cannot exceed 
the greater of $3 or 10 percent of the face value.35 
 

 Vermont: In 2026, Vermont capped resale at 110% of a ticket’s original price and 
banned speculative sales.36 The law went into effect July 1, 2026. The bill was 
championed by Vermont-born musician Noah Kahan.37 
 

 Massachusetts: In 2024 the state repealed a ban on resale for more than $2 
above face value, which was primarily designed for the paper-ticket age, but 
enacted new bans on the use of ticket purchasing software to purchase tickets 
in bulk.38 More recently, Governor Healey has proposed a bill to cap resale at 
110% of face value and cap ticket platform service fees at 10%.39 
 

 
35 R.I. Gen. Laws § 5-22-26. While this author is unable to definitively judge the efficacy of this law, there 
is evidence that the law is in fact enforced. Press Release, R.I. Att'y Gen. Peter F. Neronha, Attorney 
General Neronha Takes Action to Protect Consumers from Speculative Ticket Sellers (June 28, 2019), 
https://riag.ri.gov/press-releases/attorney-general-neronha-takes-action-protect-consumers-speculative-
ticket-sellers. In addition, a judgmental review of ticket availability and prices for popular events like WWE 
Friday Night SmackDown at Rhode Island’s largest venue, the Amica Mutual Pavilion, on the resale 
market StubHub versus the primary market Ticketmaster would suggest that resale brokers are 
operating in the state. 
36 H.512, An act relating to the regulation of the event ticketing market, 2026 VT. ACTS & RESOLVES No. 109 
(approved May 26, 2026), 
https://legislature.vermont.gov/Documents/2026/Docs/ACTS/ACT109/ACT109%20As%20Enacted.pdf. 
37 Paul Heintz, With an Assist from Noah Kahan, Vermont Cracks Down on Ticket Scalpers by Capping Resale 
Prices, BOSTON GLOBE (May 27, 2026), https://www.bostonglobe.com/2026/05/27/metro/noah-kahan-
vermont-ticket-resale-cap/ 
38 The ticket resale cap appeared at Mass. Gen. Laws ch. 140, § 185D, repealed by 2024 Mass. Legis. 
Serv. ch. 238 (West) (Nov. 20, 2024). The ban on ticket purchase software appears at Mass. Gen. Laws 
ch. 140, § 185C.  
39 Press Release, Govnr. Maura Healey, Governor Healey Takes Action to Cut Concert, Sports Ticket 
Resale and Fees (July 16, 2026), https://www.mass.gov/news/governor-healey-takes-action-to-cut-
concert-sports-ticket-resale-and-fees.  



 
 

 Maine: In 2025, Maine capped the total fees (including taxes) that the platforms 
can charge at 10 percent of the sales price, and prohibited resellers from selling 
on spec (i.e., selling tickets they do not yet own).40 
 

 District of Columbia: DC just passed a bill to ban selling on spec, cap resale 
prices at 10% above face value, and capping ticket platform fees at 10% of face 
value.41 

 
The federal government has been active on this issue as well, especially in the past few 
years. For example, in 1994, members of the band Pearl Jam testified in Congress that 
Ticketmaster was a monopoly that they could not avoid as touring musicians. They 
complained that the company was imposing excessive service fees on Pearl Jam’s 
fans.42 Pearl Jam testified that it was trying to keep prices low for its customers by 
charging no more than $18 a ticket, but that Ticketmaster was charging as high as $15 
for service fees.43 Pearl Jam advocated for a 10% cap on service fees,44 but these 
hearings did not lead to any legislative reform. 
 
But in 2016, after resellers used bots to purchase large volumes of tickets for a few 
high-profile events like Hamilton and the Mayweather-Pacquiao fight, Congress passed 
the bipartisan Better Online Ticket Sales (BOTS) Act, introduced by then-Rep. Marsha 
Blackburn (R-TN) and Rep. Paul Tonko (D-NY). President Obama signed it into law as 
one of his final acts as President.45 The BOTS Act does not prohibit ticket resale or cap 
service charges. But it does explicitly make it illegal to use proxies, including bots, to 
circumvent ticket volume caps created by primary ticket platforms. 
 
In June 2023 the House introduced the House passed the Transparency in Charges for 
Key Events Ticketing (TICKET) Act, which passed in May 2024.46 The House’s TICKET Act 
would (1) require all-in price disclosures on ticket platforms (including service charges), 
(2) ban reselling tickets on spec, (3) require disclosures to ensure secondary ticket 

 
40 Me. Stat. tit. 8, § 1301. 
41 Restricting Egregious Scalping Against Live Entertainment Amendment Act of 2025, DC B26-0224,  
https://legiscan.com/DC/text/B26-0224/2025 (passed by city council on July 14, 2026).  
42 Pearl Jam's Antitrust Complaint: Questions About Concert, Sports, and Theater Ticket Handling 
Charges and Other Practices: Hearing Before the Subcomm. on Info., Just., Transp. & Agric. of the H. 
Comm. on Gov't Operations, 103d Cong. (1994). 
43 Id. at 7 
44 Id. at 18. 
45 Better Online Ticket Sales Act of 2016, Pub. L. No. 114-274, 130 Stat. 1401 (codified at 15 U.S.C. § 45c). 
46 H.R. 3950, 118th Cong. (2024). 



 
 

platforms are not masquerading as primary ticket platforms, and (4) require resellers 
to give refunds when an event is canceled. In early 2025, Senator Ted Cruz (R-TX) and 
Senator Eric Schmitt (R-MO) introduced competing versions of the TICKET Act. Schmitt’s 
bill included all of the provisions of the House bill, but Cruz’s version included only the 
all-in price requirement.47 The TICKET Act was opposed by a national alliance of 
independent music and live event organizers for being too weak,48 and neither version 
of it passed. 
 
Then in March 2025, President Trump issued an executive order instructing the 
Federal Trade Commission (FTC) to crack down unfair practices in the live 
entertainment market, including ticket resellers. The executive order said:  
 

Ticket scalpers use bots and other unfair means to acquire large quantities 
of face-value tickets and then re-sell them at an enormous markup on the 
secondary market, price-gouging consumers and depriving fans of the 
opportunity to see their favorite artists without incurring extraordinary 
expenses. . . . When this occurs, the artists do not receive any profit.  All 
profits go solely to the scalper and the ticketing agency.49  
 

Soon after, the Mitigating Automated Internet Networks (MAIN) for Event Ticketing Act 
was introduced in the House by Rep. Diana Harshbarger (R-TN) and in the Senate by 
Senator Marsha Blackburn (R-TN).50 The MAIN Event Ticketing Act would strengthen the 
BOTS Act by affirmatively requiring ticketing platforms to put safeguards in place to 
prevent circumvention of ticket purchasing limits.  
 
At roughly the same time that Congress and the Senate were debating the TICKET Act 
and MAIN Event Ticketing Act, Senators John Cornyn and Klobuchar introduced the 
Fans First Act, a bipartisan bill with 12 cosponsors, which would, in essence, combine 

 
47 S. 430, 119th Cong. (2025); S. 281, 119th Cong. (2025). 
48 National Independent Venue Assoc., Independent Music and Live Entertainment Industry Urges Senate 
Commerce Leaders to Strengthen Ticket Act with Complete Fake Ticket Ban, Resale Price Cap, and Full Price 
Transparency (March 4, 2026), https://www.nivassoc.org/statements/2026/independent-music-and-live-
entertainment-industry-urges-senate-commerce-leaders-to-strengthen-ticket-act-with-complete-fake-
ticket-ban-resale-price-cap-and-full-price-transparency.  
49 Exec. Order No. 14,254, 90 Fed. Reg. 14,699 (Mar. 31, 2025).https://www.whitehouse.gov/presidential-
actions/2025/03/combating-unfair-practices-in-the-live-entertainment-market/. 
50 H.R. 2713, 119th Cong. (2025). 



 
 

the House version of the TICKET Act and the MAIN Event Ticketing Act and add 
stronger enforcement provisions.51 
 
In September 2025, the FTC and Attorneys General for Colorado, Florida, Illinois, 
Nebraska, Tennessee, Utah, and Virginia sued Ticketmaster under the FTC Act over its 
transaction fees and facilitation of the resale market. In particular, the FTC alleged that 
Ticketmaster (1) knowingly facilitated professional resellers’ unlawful purchase of 
tickets by helping them to bypass Ticketmaster’s own security measures and purchase 
limits, (2) allowed illegally purchased tickets to be posted for resale, and (3) deceived 
customers through “drip pricing” by advertising lower ticket prices and then adding 
extra fees totaling $16.4 billion over five years.52 This case is still pending as of July 
2026.  
 
A month earlier, the FTC had sued a ticket broker group, Key Investment Group, for 
using technology to circumvent Ticketmaster’s purchasing limits in violation of the 
BOTS Act.53 The FTC alleged that Key Investment Group used proxies to buy 379,776 
tickets in just over a year, adding an aggregate $7 million to the cost of those tickets. 
For example, the brokers allegedly bought 2,280 tickets to the Taylor Swift Eras Tour 
and marked them up 163%.54 Key Investment Group’s motion to dismiss was denied in 
April 2026 and the litigation continues.55  
 
The FTC continues to bring cases against ticket brokers for violating the BOTS Act, 
including a settlement against “Smart Scalpers” in July 2026.56 Notably, however, the 
defendants were only required to pay $300,000 even though their scheme allegedly 
generated $3.5 million in profits.57 
 
There is another case against Ticketmaster that was filed by the Department of Justice 
(DOJ) and state attorneys general against Ticketmaster and Live Nation, which alleged 
violations of antitrust law. That case, U.S. v. Live Nation Entertainment, Inc., was filed in 

 
51 S. 3457 Fans First Act (2023). 
52 Live Nation Complaint, supra note 8. 
53 Complaint, FTC v. Key Investment Group LLC, No. 1:25-cv-02716-CJC (D. Md. filed August 18, 2025), 
https://www.ftc.gov/system/files/ftc_gov/pdf/KIG-FiledComplaint-Redacted.pdf.  
54 Id. at 10. 
55 FTC v. Key Investment Group LLC, --- F.Supp.3d ----, 2026 WL 1153031 (April 29, 2026). 
56 Complaint, FTC v. Elite Events and Tickets, LLC, No. 1:26-cv-00142-JRH-BKE (S.D. Ga. Filed July 27, 
2026), https://www.ftc.gov/system/files/ftc_gov/pdf/EliteEvents-Complaint.pdf.   
57 Id. at 6. 



 
 

2024.58 The DOJ settled the case mid trial in March 2026,59 but states continued to 
prosecute the case to a successful jury verdict, obtaining $1.72 per ticket in damages.60 
The judge has yet to determine whether to break-up Ticketmaster and Live Nation but 
the DOJ’s settlement did not break-up the firms. Instead, it (1) caps Ticketmaster 
service fees at 15% for shows in Live Nation Amphitheaters only, (2) requires Live 
Nation to allow promoters to sell up to 50% of tickets for its venues through a platform 
other than Ticketmaster, (3) requires Live Nation to book artists at its venues 
regardless of whether the artists use Live Nation as a promoter, and (4) requires Live 
Nation to release its exclusive bidding contracts for only 13 venues.61 
 
More recently, in January 2026 the Consumer Protection Subcommittee of the Senate 
Commerce Committee convened a hearing to consider a more comprehensive fix than 
Congress has considered to date—a cap on resale prices at 10 percent above face 
value. Kid Rock testified in that committee in support of the cap. He said, “what other 
business in America doesn’t control or have a say in its own inventory? If artists had 
real choice, real competition would follow. And tickets would end up in the hands of 
real fans—at the prices the artists set.”62 
 
There has also been recent international movement towards banning resale of tickets 
above face value. The United Kingdom announced in November 2025 that it plans to 
prohibit ticket resale at above face value, with the goal of ending the business model of 
“industrial-scale ticket touting.”63 This announcement was supported by big-name 
British musicians like Dua Lipa, Radiohead, and Coldplay. However, as of publication of 

 
58 U.S. Dept. of Justice v. Live Nation Entertainment, Inc., Complaint, 1:24-cv-03973 (S.D.N.Y. May 23, 
2024), https://www.justice.gov/atr/media/1353101/dl.  
59 Notice of Settlement, 1:24-cv-03973-AS, Doc. 1171 (March 9, 2026), 
https://www.justice.gov/atr/media/1443801/dl.  
60 Verdict Form, 1:24-cv-03973-AS, Doc. 1417 April 15, 2026), 
https://storage.courtlistener.com/recap/gov.uscourts.nysd.621993/gov.uscourts.nysd.621993.1417.0.pdf
.  
61 This has been described as “divestiture,” but Live Nation never owned these venues and will continue 
booking the venues on a non-exclusive basis. 
62 Robert J. Ritchie (a/k/a Kid Rock), Written Testimony Before the Subcomm. on Consumer Prot., Tech. & 
Data Priv. of the S. Comm. on Com., Sci. & Transp. (Jan. 29, 2026), https://www.commerce.senate.gov/wp-
content/uploads/meetings/62EC04AD-F265-41A3-A955-
C21E2716F41C/Kid%20Rock%20Testimony%203.0.pdf. 
63 Press Release, Dep't for Bus. & Dep't for Culture, Media & Sport, Government Bans Ticket Touting to 
Protect Fans from Rip-Off Prices (Nov. 19, 2025), https://www.gov.uk/government/news/government-
bans-ticket-touting-to-protect-fans-from-rip-off-prices. 



 
 

this paper, the UK has not finalized the law.64 And in 2026, Ontario enacted a ban on 
selling and facilitating ticket sales above face value, with a $10,000 penalty.65  
 
But these are just the recent additions. Many other countries have already prohibited 
resale above face value, including, for example, Ireland,66 France,67 Italy,68 Belgium,69 

 
64 Josie Clarke, Ministers Urged to Stick to Ticket Tout Ban amid Fears of Delay, STANDARD (Apr. 23, 2026), 
https://www.standard.co.uk/news/uk/music-ticket-tout-ban-kings-speech-b1279783.html. 
65 Province of Ontario Ticket Sales Act of 2017, amended by Bill 97, 2026, sched. 16 (Apr. 24, 2026), 
https://www.ola.org/sites/default/files/node-files/bill/document/pdf/2026/2026-04/b097ra_e.pdf. 
66 Sale of Tickets (Cultural, Entertainment, Recreational and Sporting Events) Act 2021 (Act No. 21/2021) 
§ 15 (Ir.). Ireland prohibits selling or advertising tickets above face value for events with more than 1,000 
attendees, with penalties reaching €100,000 or two years' imprisonment on indictment. 
67 C. PÉN. art. 313-6-2 (Fr.). France has criminalized habitually selling, offering, or providing the means to 
resell tickets to sporting, cultural, or commercial events without the authorization of the producer, 
organizer, or rights holder. Violations are penalized with a €15,000 fine, doubled on repeat. 
68 Legge 11 dicembre 2016, n. 232, art. 1, comma 545, G.U. Dec. 21, 2016, n. 297, Suppl. Ord. n. 57 (It.), 
as amended by Legge 30 dicembre 2018, n. 145, G.U. Dec. 31, 2018, n. 302, Suppl. Ord. n. 62/L (It.). Italy 
bans the sale of event tickets by anyone other than the holders of authorized ticket-issuance systems, 
preserving only occasional, non-commercial resale by individuals at or below face value. Violations are 
punished with fines from €5,000 to €180,000. 
69 Loi du 30 juillet 2013 relative à la revente de titres d'accès à des événements, art. 5, MONITEUR BELGE 
[M.B.], Sept. 6, 2013 (Belg.). Belgium bans habitual resale of event tickets outright and permits occasional 
resale only at or below the final price the seller paid, inclusive of mandatory fees.  



 
 

Denmark,70 Norway,71 Russia,72 Japan,73 Turkey,74 Brazil,75 Hong Kong,76 Poland,77 and 
Portugal.78 
 
Meanwhile, the resale practices perfected in the ticketing market are starting to be 
deployed in other consumer markets across the economy. There is evidence to 
suggest, for example, that ticket brokers used bots to buy scarce baby formula when it 

 
70 Lov nr. 458 af 23. maj 2007 om videresalg af billetter til kultur- og idrætsarrangementer [Act on the 
Resale of Tickets to Cultural and Sporting Events] § 1 (Den.). Denmark bans reselling tickets to cultural 
and sporting events at a profit, reaching both commercial resellers and private sellers. 
71 Lov om forbud mot prispåslag ved videresalg av billetter til kultur- og idrettsarrangementer [Act 
Prohibiting Price Markups on the Resale of Tickets to Cultural and Sporting Events] (LOV-2007-06-29-86) 
§ 1 (Nor.). Norway prohibits selling tickets to cultural and sporting events above the face value.  
72 Federal'nyi Zakon RF No. 193-FZ ot 18 iiulia 2019 g. [Federal Law No. 193-FZ of July 18, 2019], 
SOBRANIE ZAKONODATEL'STVA ROSSIISKOI FEDERATSII [SZ RF], amending Osnovy zakonodatel'stva 
Rossiiskoi Federatsii o kul'ture [Fundamentals of the Legislation of the Russian Federation on Culture] 
No. 3612-1, art. 52.1(4)–(5) (Russ.); Kodeks Rossiiskoi Federatsii ob Administrativnykh 
Pravonarusheniiakh [KoAP RF] [Code of Administrative Offenses] art. 14.4.3 (Russ.). Russia limits the sale 
of tickets to performing-arts and museum events to organizers and their authorized agents, permitting a 
private individual only a single sale at no more than face value. 
73 Tokutei kōgyō nyūjōken no fusei tenbai no kinshi tō ni yoru kōgyō nyūjōken no tekisei na ryūtsū no 
kakuho ni kansuru hōritsu [Act on Ensuring the Proper Distribution of Show and Event Tickets by 
Prohibiting the Unauthorized Resale of Specified Show and Event Tickets], Law No. 103 of 2018, art. 2, 
para. 4, art. 3 (Japan). Japan prohibits the for-profit resale of "specified" event tickets at above face value 
without the promoter's consent. Violations carry up to one year's imprisonment, a ¥1 million fine, or 
both. 
74 Sporda Şiddet ve Düzensizliğin Önlenmesine Dair Kanun [Law on the Prevention of Violence and 
Disorder in Sports], Law No. 6222, RESMÎ GAZETE, Apr. 14, 2011, No. 27905, art. 15(6) (Turk.) (as 
amended by Law No. 7182, RESMÎ GAZETE, July 12, 2019, No. 30829). Turkey criminalizes selling sports 
tickets outside the channels designated by the federation, clubs, or other authorized bodies, with a 
heavier penalty of one to three years for sales above the face value. 
75 Lei No. 14.597, de 14 de junho de 2023, arts. 166–167, DIÁRIO OFICIAL DA UNIÃO [D.O.U.] de 
15.6.2023 (Braz.). Brazil makes it a crime punishable by one to two years' imprisonment to sell or carry 
for sale tickets to a sporting event above the price printed on the ticket. 
76 Places of Public Entertainment Ordinance, (1997) Cap. 172, § 6(1)(b), (2) (H.K.). Hong Kong prohibits 
selling, offering, displaying for sale, or soliciting the purchase of admission tickets above the price fixed 
by the venue's proprietor or manager or by the event organizer.  
77 Ustawa z dnia 20 maja 1971 r. Kodeks wykroczeń [Code of Petty Offences] art. 133, Dz. U. 1971 Nr 12 
poz. 114, as amended, consolidated text Dz. U. 2025 poz. 734 (Pol.). Poland treats it as a petty offense 
both to acquire tickets for profitable resale and to sell such tickets at a profit. 
78 Decreto-Lei n.º 28/84, de 20 de janeiro (Infrações Antieconómicas e contra a Saúde Pública), art. 35 
(Port.). Portugal criminalizes selling goods or services above the price fixed by law, by administrative 
regulation, or by the event promoter.  



 
 

came on sale, exacerbating the baby formula crisis in 2022.79 Experts in the market 
expect the resale market for limited-run sneakers to reach $30 billion by 2030, and 
video game consoles are regularly bought in bulk at retail for resale.80 Just like in 
ticketing, resellers are now using bots and proxies to purchase scarce goods from 
retailers of consumer goods in order to resell them in a secondary market for more 
money.  
 

III. The Problem 
 
The core problem with the modern ticket broker industry is that it inflates the price of 
live events without providing any value to either customers or event producers. The 
brokers contribute nothing to the actual production of live events. And unlike other 
“brokers,” like a mortgage or real estate broker for example, they do not help 
consumers navigate and make decisions in a competitive market of providers. Their 
sole economic function is to profit by increasing the price of a good that someone else 
is already producing, promoting, and selling at retail.  
 
Conversely, the main problem with the online ticketing platforms’ service charges is 
that they are charged in a monopoly environment, and as a predictable consequence, 
they are far too high. Customers cannot choose between platforms because the 
venue, not the customer, selects a single platform that is exclusive for practical 
reasons. Regardless of how competitive the primary ticket platform market is across 
multiple shows, it is usually a monopoly as to a particular show.81 Therefore, platforms 
do not face competitive pressure and are able to charge monopoly prices.82   
 
Before digging into the economic arguments in more detail in Part IV, this section 
attempts to quantify the degree to which these practices inflate prices.   
 

 
79 Lina M. Khan, Chair, Fed. Trade Comm'n, Statement Regarding Solicitation for Public Comments on the 
Infant Formula Shortage (May 24, 2022), https://perma.cc/4MY8-XEX3. 
80 See Elvove, supra note 1, at 329–34. 
81 In theory, venues could select cheaper platforms for their customers. But in practice this is not a 
viable solution because Ticketmaster has 80 percent of the market share, and venues often make 
selections based on revenue-sharing agreements with the platforms. 
82 See Brian Shearer, Price Gouging Captive Customers, VANDERBILT POL'Y ACCELERATOR (Nov. 2025), 
https://cdn.vanderbilt.edu/vu-URL/wp-content/uploads/sites/412/2025/10/30185122/Price-Gouging-
Captive-Customers.pdf (describing in more detail this form of situational monopoly pricing). 



 
 

A. Inflationary Effect of Resale Broker Industry 
 
The resale broker industry adds roughly $4.5 billion to the cost of tickets in the United 
States every year. While definitive estimates of the annual cost of the resale market to 
American consumers are not available, we can patch together data from various 
sources to come to an estimate. StubHub estimates the North American secondary 
market at $18 billion,83 which includes the ticket sale price and marketplace fees. 
Roughly a fifth of that consists of marketplace fees.84 Of what remains, brokers capture 
between $4.2 and $4.7 billion above face value, depending on whether one applies a 
41 percent average markup reported to the Government Accountability Office or a 49 
percent average that the New York Attorney General found in transaction-level data on 
roughly 90,000 resales.85 This may be a conservative estimate because the National 
Independent Talent Organization, surveying 65 shows by artists it represents at venues 
of all sizes, more recently found an average upcharge of 91%.86 
 
Brokers do sometimes sell below face value when they misread demand. Protect Ticket 
Rights, a ticket-resale advocacy group, claims this happens about 10 million times a 
year and saves consumers $414 million.87 Because the markup averages cited above 
already net out those sales, brokers upsold by roughly $4.6 to $5.2 billion. In other 
words, for every $1 consumers save from the broker market, they lose about $12. 
Unless otherwise stated, this paper uses the midpoint of the net upcharge estimate, 
which is $4.5 billion. 

 
83 StubHub Holdings, Inc., Amendment No. 2 to Registration Statement (Form S-1) 10 (Aug. 26, 2025) 
(“We believe we are the leader in the $18 billion North American secondary ticketing market based on 
our GMS for 2024 as compared to similar metrics of our largest competitors for 2024.”). The figure is 
StubHub's own management estimate rather than a third-party market study, and is used here as an 
adverse-party admission. 
84 Id. at 23 (reporting 2024 gross merchandise sales of $8,679,626 thousand and total revenue of 
$1,770,645 thousand, an effective take rate of 20.4 percent). StubHub defines gross merchandise sales 
to include fees charged to both buyers and sellers as well as the net proceeds remitted to sellers. Id. at 
iii. Applying that rate leaves approximately $14.3 billion in seller proceeds. 
85 U.S. GOV'T ACCOUNTABILITY OFF., supra note 33; N.Y. STATE OFF. OF THE ATT'Y GEN., supra note 18. Note that 
a separate economic study found a similar average upcharge of 41% in their analysis of 56 rock 
concerts. Phillip Leslie & Alan Sorensen, Resale and Rent-Seeking: An Application to Ticket Markets, 81 
REV. OF ECON. STUDIES 266, 268 (2014). 
86 NAT'L INDEP. TALENT ORG., NITO TICKET RESALE STUDY (2024), https://nitolive.org/wp-
content/uploads/2024/10/NITO-Ticket-Resale-Study.pdf.   
87 PROTECT TICKET RIGHTS, 2024 TICKET RESALE SAVINGS REPORT (2024), 
https://www.protectticketrights.com/files/ptr-ticket-savings-report-july-20251571659593.pdf. Protect 
Ticket Rights advocates on behalf of the ticket-resale industry. 



 
 

 
B. Inflationary Effect of Ticket Platform Service Charges 
 
While the ticket broker industry adds $4.5 billion to the price of tickets, the online 
ticketing platforms add an additional estimated $6.8 billion in excess service fees. 
Similar to broker resale prices, it is difficult to make a definitive estimate of the 
inflationary effect of ticket platform service charges. However, there are a few 
reputable sources that we can use to come to a reasonable estimate. First, the 
Government Accountability Office (GAO) found in 2018 that primary ticketing platforms 
charge about 27 percent in fees and that the secondary platforms charge 31 percent.88 
Second, in the FTC’s complaint against Ticketmaster, it alleged that Ticketmaster 
charged between 24-44 percent in fees in the primary market and 17-23 percent in 
fees in the secondary market, roughly on par with GAO’s estimates.89 The New York 
Attorney General separately found a 21 percent average across 150 New York 
venues.90 This paper uses a conservative estimate of 20 percent. 
 
According to the Bureau of Economic Analysis (BEA), Americans spend $104.4 billion 
every year on live events.91 Industry reporting suggests about 65% of those tickets 
were purchased online as of 2023.92 That means Americans spend about $58.6 billion 
purchasing tickets online every year. Assuming, conservatively, that the BEA estimates 
are inclusive of the platform fees, and using the conservative 20% as an estimate for 
the average fee, this means Americans spend about $13.6 billion on service fees 
annually (inclusive of both primary and secondary market fees). 
 
Of course, some of that fee revenue is reasonable and necessary to operate a 
platform. But as discussed above, resale ticketing platforms in Maine and Rhode Island 
are limited to charging no more than a 10% service charge and they continue to 
operate in those states. Presumably, ticketing platforms continue to operate in those 
states because 10% is enough to recoup costs and generate a profit, or else they 

 
88 U.S. GOV'T ACCOUNTABILITY OFF., supra note 33, at 31–33 (sample described as nongeneralizable; data 
collected Oct. 16 through Dec. 20, 2017).  
89 Live Nation Complaint, supra note 8, at 17, 39. 
90 N.Y. STATE OFF. OF THE ATT'Y GEN., supra note 18. 
91 FRED, Personal consumption expenditures: admissions to specified spectator amusements: live 
entertainment, excluding sports, https://fred.stlouisfed.org/series/DLIGRC1A027NBEA ($60.4 billion); 
FRED, Real personal consumption expenditures: admissions to specified spectator amusements: 
spectator sports, https://fred.stlouisfed.org/series/DSPERC1A027NBEA ($44.03 billion). 
92 Diana Reeves, Ticketing Industry Statistics, GITNUX (Feb. 13, 2026), https://gitnux.org/ticketing-industry-
statistics/.  



 
 

would cease doing business in those states. We can therefore presume that the 
amount of service charge revenue that exceeds 10% (which is 50% of the total 
revenue) is unnecessary excess cost. This comes to about $6.8 billion per year. 

 
* * * 

 
In total, between the net overcharges imposed by the resale broker industry and the 
portion of service charges imposed by the ticketing platform industry that exceed a 
reasonable rate necessary to provide online ticketing services, these middlemen are 
adding about $11.3 billion in excess cost to American consumers every year. 
 

IV. Rebutting the Justifications for an Unregulated 
Resale Market 
 
The argument for eliminating the resale broker industry and capping ticketing platform 
fees at 10 percent is simple. It would save consumers about $11 billion per year, 
making it substantially cheaper and easier for Americans to see live events, without 
reducing the revenue of event producers, all while preserving the consumer 
convenience of being able to both buy and resell tickets online. 
 
The author is unaware of any compelling counterarguments suggesting ticketing 
platform fees should not be capped. Since we know 10 percent is enough for resale 
platforms to make money in Maine and Rhode Island, and there is no reason to believe 
it would be more expensive to operate a primary ticket platform or a resale platform in 
other states, there appears to be no argument that ticketing platforms need more 
revenue to operate their platforms.  
 
Having said that, to preempt a likely argument that ticket platforms cannot operate 
with 50% of their current revenue even if they can tolerate a 10% fee in a few states, 
one can look at the platforms’ margins to determine how much they have to work with. 
In 2025, StubHub generated $1.7 billion in revenue. It spent $314 million on cost of 
revenue, $63 million on operations and support, and about $386 million on 
general/administrative costs (after discounting stock-based compensation expense 
from their IPO). It spent more than 50% of its revenue, $971 million, on sales and 



 
 

marketing. If StubHub cut back on advertising and marketing, it could operate 
profitably with half the revenue.93  
 
Ticketmaster generated $3 billion of ticketing revenue in 2025. It made $900 million in 
profit on ticketing, about a 30% profit margin, and that was after spending on 
advertising.94 It is more difficult to estimate exactly how much Ticketmaster has spent 
on advertising because it is integrated with Live Nation, but the full corporation spent 
about $791 million on advertising in 2025.95 Combining Ticketmaster’s excess profit 
margin, cuts to the advertising budget, and efficiencies Ticketmaster could find to, for 
example, bring expenses on par with StubHub’s, the company could continue to 
generate profits exceeding their profit margins in their concert segment after a 10% 
cap to service fees. 
 
The remainder of this section is devoted to responding to four counterarguments by 
opponents to the other proposal: elimination of the broker industry.  
 

(A) Consumers benefit from the convenience of having a resale market where 
they can sell tickets online when they are unable to attend an event; 
 

(B) The resale market can produce lower prices when professional resellers err 
and have to sell tickets at a loss;  
 

(C) Regulation of reselling would push ticket brokers and consumers off 
controlled digital platforms and onto unregulated platforms like Reddit or 
Facebook marketplace where counterfeit tickets are more common; and 
 

(D) The resale market increases economic efficiency by ensuring tickets are sold 
at the market-equilibrium price, thereby allocating tickets to those who value 
the ticket the most as demonstrated by their willingness to pay more.  

 

 
93 Form 10-k, StubHub Holdings, Inc., at 56-58 (2025), https://d18rn0p25nwr6d.cloudfront.net/CIK-
0001337634/a06c875b-a8d6-4413-a168-75da5a5f7d92.pdf.  
94 Form 10-k, Live Nation Entertainment, Inc., at 37 (2025), 
https://investors.livenationentertainment.com/sec-filings/annual-reports/content/0001335258-26-
000009/0001335258-26-000009.pdf.   
95 Id. at 59. 



 
 

A. The Broker Market is Not Necessary to Maintain Consumers’ Ability 
to Resell 
 
The first argument, that resale markets facilitate an easy way for consumers to resell 
tickets if they decide not to attend a show, is fairly easily rebutted. A ban on marking up 
a resold ticket would eliminate the professional reseller business model. It would not, 
however, prevent consumers from reselling tickets (at face value or below) if they 
decided not to attend the event. If reselling platforms are still allowed to charge 
reasonable processing fees of 10 percent, as proposed, they would continue to 
facilitate resale transactions at face value or below. In this way, a resale ban above face 
value allows consumers to resell their tickets without allowing ticket brokers on the 
platform.  
 
In fact, there are already multiple ticketing platforms that prohibit brokers and are still 
able to operate on just the P2P transaction volume. For example, Tixel and Twickets 
already operate on that basis.96 This should give one confidence that the ticket broker 
volume is not an economic necessity for maintaining a ticket platform for P2P 
transactions. 
 
B. The Broker Market Produces Lower Prices Much Less Often than 
Higher Prices
 
The second argument, which is that consumers can sometimes get a cheaper ticket on 
the resale market, is also easily rebutted. It is true that sometimes resellers purchase 
tickets assuming they can sell them for more, only to find that they cannot and have to 
dump tickets below face value. As described above, the ticket reseller trade association 
claims consumers save $414 million per year because of this.97 But this pales in 
comparison to the approximately $4.9 billion margin consumers pay on tickets resold 
above face value.  
 
 
 
 

 
96 tixel.com; twickets.live.  
97 PROTECT TICKET RIGHTS, supra note 87. 



 
 

C. Technological Innovation Can Stop Counterfeit Ticketing
 
The third argument—that regulating resale will push consumers to buy tickets in less 
safe online places98—identifies a theoretical risk that likely would not be a significant 
concern in the real world. First, new technological innovations in digital ticketing have 
made counterfeiting tickets much harder.99 Second, in rare cases when consumers do 
purchase counterfeit tickets, if consumers used a credit card to make the purchase, 
they would have a right to a refund from their bank under the Electronic Fund 
Transfers Act and the implementing Regulation E.100  
 
And third, the scale of ticket fraud in the U.S. is not on par with the $4.5 billion cost to 
consumers from ticket broker upcharges. There are no definitive estimates of the size 
of ticket fraud in the U.S., but we do have a few sources that help illustrate the general 
size of the problem. One often-cited blog from the AARP suggested that the problem 
cost Americans $4 million per month ($48 million per year) in 2013, when ticket 
security technology was worse.101 And better data exists in the United Kingdom, where 
the government estimated ticket fraud cost consumers about 1.8 million euro in 
2024.102 The Federal Bureau of Investigations reports annually on 25 common scam 
types and the smallest they track is charity fraud costing $7.9 million every year.103 
They do not even track ticket fraud as a separate category. Whether it is because of 
security measures like bar codes, or because it is simply no longer economical to run 
large-scale ticket fraud schemes except for the most expensive events,104 ticket fraud 
has become relatively rare. Even if ticket fraud doubled, it is at worst a tens-of-millions-
of-dollars problem, not a multi-billion-dollar problem like ticket broker upcharges. 

 
98 Dave Clark, UK Banks Issue Stark Warning Against Ticket Resale Price Caps, TICKETNEWS (Oct. 6, 2025), 
https://www.ticketnews.com/2025/10/uk-banks-issue-stark-warning-against-ticket-resale-price-caps/. 
99 Press Release, Ticketmaster, Ticketmaster Advances Ticket Security Efforts with New Mobile Ticket 
Design and Enhanced Protections (Mar. 3, 2026), https://business.ticketmaster.com/press-
release/ticketmaster-advances-ticket-security-with-new-mobile-ticket-design/. 
100 12 C.F.R. § 1026.12. 
101 Sid Kirchheimer, Summer’s Bummer: Event Ticket Scams, AARP Blog (June 27, 2013), 
https://web.archive.org/web/20180715165121/http://blog.aarp.org/2013/06/27/how-to-avoid-summer-
event-ticket-scams-scalpers-tickets-fraud/.  
102 Home Office and The Rt Hon Lord Hanson of Flint, 1.6m Euro lost to gig ticket scams as public urged to 
take caution (June 24, 2025) https://www.gov.uk/government/news/16m-lost-to-gig-ticket-scams-as-
public-urged-to-take-caution.   
103 FBI, Internet Crime Report, Internet Crime Complaint Center, at 8 (2025), 
https://www.ic3.gov/AnnualReport/Reports/2025_IC3Report.pdf.  
104 See, e.g., FBI, Threat Actors Spoofing FIFA Websites in Advance of the 2026 World Cup, Alert No. I-052726-
PSA (May 27, 2026), https://www.ic3.gov/PSA/2026/PSA260527.  



 
 

D. Economic Arguments for Resale Brokers are Not Compelling
 
The fourth argument—that the resale market increases market efficiency—is the main 
argument that certain economists use to justify the resale market. For background, 
here is a general summary of economic theory around prices: 
 

[T]he price system plays the crucial role of coordinating decisions: a high 
price signals scarcity, encouraging consumers to consume less and 
producers to produce more. This is easily seen in models of a single good 
(“partial equilibrium”), where a price that equates supply and demand 
ensures that there is neither excess production nor shortage, maximizing 
“total surplus.”105 
 

Economists have thoroughly studied the topic of primary and secondary market ticket 
prices.106 The consensus is that sports teams and musicians “underprice” tickets in the 
primary market for a variety of reasons, including to maintain the team’s or performer’s 
image;107 to ensure the audience is not filled with “less enthusiastic individuals” from a 
higher income bracket or to create “buzz”;108 or because ticket prices are set to attract 
customers or fans for complimentary goods like parking, concessions, merchandise, or 
future album sales.109 In other words, event organizers and artists are focused on long-
term profitability, including all revenue sources, and are not solely focused on 
maximizing profits off just the ticket price from one game or one concert.110 Another 
explanation is authentic altruism toward fans and attendees, especially where 

 
105 Daniel Gottlieb, General Equilibrium Theory 1 (Dec. 2023) (unpublished lecture notes, London Sch. of 
Econ.), https://personal.lse.ac.uk/GOTTLIED/publications/GE_Notes.pdf. 
106 JAMES D. HURWITZ, AM. ANTITRUST INST., RESTRICTIVE PAPERLESS TICKETS: A WHITE PAPER 36–37, 41–42 (2012); 
Leslie & Sorensen, supra note 85; Alan B. Krueger & Marie Connolly, Evidence on the Secondary Market 
for Concert Tickets (May 29, 2008) (unpublished working paper), 
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.313.9567&rep=rep1&type=pdf; James 
Atkinson, The Economics of Ticket Scalping (2004), https://jimmyatkinson.com/papers/the-economics-of-
ticket-scalping/; Stephen K. Happel & Marianne M. Jennings, The Folly of Anti-Scalping Laws, 15 CATO J. 65 
(1995). 
107 Krueger & Connolly, supra note 106. 
108 Atkinson, supra note 106; Happel & Jennings, supra note 106. 
109 Terrance Tompkins, An Analysis of Ticket Pricing in the Primary and Secondary Concert Marketplace, 
8 INT'L J. MUSIC BUS. RSCH. 39, 40 (2019), https://musicbusinessresearch.wordpress.com/wp-
content/uploads/2022/01/volume-8-no-1-april-2019-final.pdf#page=39.  
110 Id. at 43–45; James L. Swofford, Arbitrage, Speculation, and Public Policy Toward Ticket Scalping, 27 PUB. 
FIN. REV. 531 (1999). 



 
 

decisions are being made by the artists who might not be concerned with maximizing 
profit.  
 
But regardless, as the theory goes, this form of “underpricing” causes more demand 
than supply for a given show, which is limited to the number of physical seats in a 
venue, leading to shortages. Some economists argue that it is good that the secondary 
market corrects for this “welfare loss” by increasing the price to the equilibrium where 
supply meets demand.111 Put in more practical terms, the resale market allows people 
to choose between waiting in a queue to get a cheaper ticket in the primary market or 
paying a higher price to skip the queue in the secondary market.112 And another 
related version of this economic argument is that resale markets allocate tickets to 
people who value tickets the most by ensuring “low-value buyers who purchased the 
[ticket] in the primary market can sell it to high-value buyers in the secondary market 
at prices that make both buyer and seller better off.”113 In fact, for these reasons 
Forbes once listed anti-scalping laws as one of the top 10 “dumbest [economic] ideas 
of the century”—up there with collective bargaining, industrial policy, and the very 
concept of “greed” as an explanation for things like tax cuts.114  
 
But there are a few reasons why this justification breaks down.  
 
First, the resale market does not actually increase the price to this “equilibrium.” In the 
typical model, everyone is charged the equilibrium price. The resale market only 
impacts some portion of the tickets to an event, meaning that it injects arbitrary price 
discrimination between consumers who bought on the primary versus secondary 
markets. In fact, the introduction of secondary market platforms creates a 
disaggregated search process that can lead to consumers accidentally purchasing 
worse tickets at a higher price than they could get from another seller or even in the 
primary market.  
 
Second, while resellers might be increasing price to the “equilibrium” for the consumer, 
the party that supplies the product—the venue and artist—is not party to that price. 
That means the supplier is not getting the price signal and extra profit necessary to 
increase supply. In fact, in many cases venues and artists simply cannot increase 

 
111 Leslie & Sorensen, supra note 85, at n. 2 (summarizing this as the conventional view of economists). 
112 Matthew J. Parlow, The Law and Economics of Ticket Scalping, 68 WAYNE L. REV. 345, 362–64 (2023). 
113 Leslie & Sorensen, supra note 85, at 266-267. 
114 Dan Seligman, Dumbest Ideas of the Century, FORBES (Dec. 27, 1999, updated June 6, 2013), 
https://www.forbes.com/forbes/1999/1227/6415094a.html. 



 
 

supply any more because a venue’s supply is limited by capacity, and an artist’s supply 
is limited by the tour schedule. The impact of price signals on supply is a big part of the 
theory on why equilibrium prices maximize surplus and reduce shortages.  
 
In fact, studies on how restrictions on the secondary market affect primary market 
prices show small increases, small decreases, or no effect, suggesting there is no 
predictable causal relationship.115 Simply put, if we ban resale above face value, it will 
not have a meaningful impact on the face value because the primary and secondary 
markets are sufficiently separate.   
 
Third, resellers may be distorting prices away from a more complex conception of 
equilibrium pricing. They are driving toward the equilibrium price for each individual 
event. But profit-maximizing artists might wish to price low to drive repeat attendees, 
to build a fan base early in their career, or to support revenue streams from other 
places like merchandise, streams, or album sales. Profit-maximizing venues might want 
to charge less to build venue loyalty, to introduce the venue to new customers, or to 
drive merchandise or concessions sales. Sports teams might want to price low to 
encourage frequent attendance and build up a loyal fan base. This is widely recognized 
as a factor in price setting in many other markets.116 And these too are “free market” 
decisions. The resale market interferes with the primary market’s ability to reach a 
more complex conception of price equilibrium by diluting the ability of the seller to 
engage in long-term or mixed-revenue-stream profit maximizing strategies. 
 
Fourth, we do not need brokers to increase ticket prices to reallocate tickets to 
maximize welfare. As introduced above, many economists believe prices are used to 
allocate a scarce resource to the people who will take the most value from the 
resource.117 If I am willing to pay $100 for a ticket, and you are only willing to pay $75, it 
is welfare maximizing for me to go to the show because I value the experience higher. 
However, many economists argue that price is not a perfect proxy for how valuable a 
thing is to a person because different people have different amounts of money 

 
115 Parlow, supra note 112, at 364–65 (summarizing studies). 
116 Jacques Cremer, On the Economics of Repeat Buying, 15 RAND J. ECON. 396, no. 3, Autumn 1984, 
https://www.jstor.org/stable/2555447. 
117 Jacob Dowell, How Prices Keep Us from Squandering Resources, FOUND. FOR ECON. EDUC. (July 22, 
2018), https://fee.org/articles/how-prices-keep-us-from-squandering-resources/ (summarizing 
foundational work of Friedrich Hayek and Ludwig von Mises on price theory). 



 
 

available to spend.118 If my bank account has $50,000 in it and yours has exactly $75, 
and you are willing to pay $75 while I am willing to pay $100, your willingness to pay 
$75 demonstrates that it is much more valuable to you than to me. You are willing to 
spend your entire savings for it, and I am only willing to spend 0.2 percent of mine. This 
issue of how unequal wealth impacts price theory is a central debate within the field of 
economics, and economists usually assume that the only viable alternative for 
allocating scarce goods is government central planning of who gets the scarce 
resource.119 
 
But there is an alternative market mechanism, one that does not rely on government 
central planning, for allocating scarce tickets to fans who value them most. Waiting in 
line or “queueing” allocates tickets to fans who commit the effort, attention, and time to 
get a ticket in the primary market. Without a secondary market, when ticket sales open 
up for an event that is underpriced such that there will be more demand than there 
are tickets, the people who spend the time and diligence to know when the tickets will 
go on sale and purchase first will get the ticket. It is rational to believe that people who 
are paying more attention or are willing to spend more time to get a ticket, on average, 
gain more value from the ticket than people who search for a concert one week before 
the event. To be clear, this is also an imprecise proxy for maximizing welfare. Certainly, 
some huge fans will sleep through a ticket sale opening by accident, for example. And 
it may still skew towards wealthier customers because wealthier customers may have 
more free time or be able to hire someone to wait in a queue. But this mechanism for 
allocating tickets less explicitly favors wealthier customers and there is no reason to 
believe it is more imperfect than price.  
 
Lastly, a professional reseller market is inefficient because it adds unnecessary cost to 
the event market. Resellers do not contribute to the costs of putting on events, and the 
revenue they obtain is entirely disconnected from the supply of the actual product. In 
this way, the entire revenue of professional resellers is inefficient. This revenue goes 
purely to profits and the operating costs necessary to produce those profits, 
independent of providing a thing of value to customers. 
 

 
118 See, e.g., Amartya Sen, The Moral Standing of the Market, 2 SOC. PHIL. & POL'Y 1, 11 (1985); JOHN RAWLS, 
A THEORY OF JUSTICE (1971); JOHN KENNETH GALBRAITH, THE AFFLUENT SOCIETY (1958); ABBA P. LERNER, THE 

ECONOMICS OF CONTROL: PRINCIPLES OF WELFARE ECONOMICS (1944). 
119 See Sen, supra note 118, at 11 (assuming that there is no decentralized market mechanism, other 
than price, for allocation). 



 
 

It is worth addressing in more depth one particular paper released by economists 
Phillip Leslie and Alan Sorensen on this topic in 2014.120 Despite its age, this is still 
probably the most data-driven, nuanced, thorough, and thoughtful analysis of the 
ticket resale market that exists. The authors used data from ticket sales for 56 large 
rock concerts, from both the primary and secondary ticket markets, to estimate an 
equilibrium model with the goal of determining whether the secondary market creates 
more allocative efficiency than a market without one. The paper concludes that the 
secondary market adds 4.1% aggregate surplus, and that only a third of that is offset 
by rent-seeking and transaction costs.  
 
But it is important to understand that the authors were agnostic to surplus gained by 
consumers, artists and venues, and the resellers themselves. In fact, they conclude 
that “while resale reallocates tickets in a way that increases aggregate surplus, ticket 
resellers capture more surplus than they create. The biggest losers from resale are the 
consumers.”121 The resale market had the effect of decreasing surplus for actual 
attendees by 2%,122 and that includes the surplus to wealthier attendees who have a 
high willingness-to-pay but who are not necessarily the biggest fans. The authors 
measured surplus as the difference between the cost consumers paid and the cost 
they were willing to pay. 
 
To summarize, the authors estimate the following effects in their model when a resale 
market is introduced: 
 

o 2% drop in surplus for attendees 
 

o 7% increase in revenue for venues and artists (from increased demand from 
brokers)123 
 

 
120 Leslie & Sorensen, supra note 85. 
121 Id. at 269. 
122 The authors found that the resale market reduced net surplus by 2% and would reduce surplus by as 
much as 32% if frictions were reduced and the resale market were allowed to reach its maximum 
potential. Id. at 293.  
123 This conclusion assumes that artists and venues are profit maximizing and are increasing the price in 
response to broker demand. Leslie & Sorensen, supra note 85, at 292. But that is not the case. As 
described above and observed by many economists, artists are intentionally underpricing. If it were true, 
venues and artists would increase prices to the point that the resale market would largely disappeared. 
Therefore, it is doubtful that the resale market increases surplus to venues and artists.  



 
 

o 1% increase in transaction costs by adding a secondary market124 
 

o 6% increase in arrival costs (i.e. it becomes 6% harder to get a ticket on the 
primary market because brokers are buying up tickets) 
 

o 3% of overall surplus captured by resellers   
 
In other words, this study supports the notion that the resale market leaves attendees 
worse off. And because the conclusion that revenue for venues and artists increases is 
based on the assumption that they are pricing to maximize profits on individual shows, 
which we know to be false, that conclusion is unreliable. 
 
Two additional points about this paper are worth noting. First, the paper detects that 
customers with a higher willingness-to-pay tend to arrive earlier in the primary market, 
meaning “the primary market allocation [based on queuing] will be somewhat more 
efficient than a random allocation.”125 This supports the notion described above that 
queuing is an adequate alternative approach for allocating tickets. 
 
Second, it is important to keep in mind that this study was conducted using data from 
2004. This may be the reason why, for example, the model grossly underestimates the 
transactions costs. But it also means that the effects, in all directions, are likely muted. 
In the data set, only 5 percent of tickets were resold.126 Reselling has grown more 
common since then.127 Furthermore, the researchers analysis assumed that about 
50% of reselling activity was by consumers. But in recent years, professional broker 
activity as a share of overall reselling activity has ballooned to 78%.128  
 

 
124 The authors grossly underestimated the transaction cost because they relied on eBay’s $3.43 selling 
fee as the transaction cost. Id. at 287. This may be a reflection of the fact that the study was conducted 
over two decades ago. But we know that transaction fees on the secondary market are much higher. For 
example, Ticketmaster charges 17-23 percent to the buyer and 5-15 percent to the seller. Live Nation 
Complaint, supra note 8, at 17, 39. 
125 Id. at 290. 
126 Id. at 268, 272. 
127 Alan Krueger, Evidence on the Secondary Market for Concert Tickets (April 2008), 
https://www.researchgate.net/publication/228862794_Evidence_on_the_Secondary_Market_for_Concert_
Tickets (estimating 10% of tickets were resold just 4 years after the Leslie and Sorensen paper).  
128 Live Nation Complaint, supra note 8, at 40 (alleging that brokers made up 63% of resale activity on 
Ticketmaster in 2022 and 78% in 2023, reflecting a sharp uptick, perhaps as a consequence of new AI 
models facilitating more aggressive broker activity). 



 
 

V. Ticket Profiteering and Excessive Service 
Charges are Unfair Practices under the FTC Act 
and State Law 
 
Many state laws and the FTC Act prohibit “unfair acts or practices.” Generally, the legal 
prohibition against unfair practices is both a standard that the FTC and many state 
attorneys general and state regulators can use to issue regulations, and also a 
standard that can be directly enforced without need for additional regulation.129 The 
standard generally prohibits any practice that (1) caused or was likely to cause 
substantial injury to consumers, (2) that is not reasonably avoidable, and (3) that is not 
outweighed by countervailing benefits to consumers or competition.130 
 
A. Reselling Tickets at Above Face Value is an Unfair Practice 
 
Substantial Injury 
 
Selling and facilitating the resale of tickets at above face value meets this standard. 
Generally, monetary harm is the most common form of “substantial injury”131 and this 
includes practices that inflate prices132 like purchasing and reselling tickets at higher 
prices. 
 
Reasonable Avoidability 
 
Harm is considered reasonably avoidable when consumers have both “[1] reason to 
anticipate the impending harm and [2] the means to avoid it.”133 Harm is not 
reasonably avoidable when either “seller conduct or market imperfections . . . 

 
129 See Shearer, supra note 82. 
130 15 U.S.C. § 45(n). 
131 FTC v. Direct Mktg. Concepts, Inc., 569 F. Supp. 2d 285, 299 (D. Mass. 2008) (“In most cases ‘substantial 
injury’ involves monetary harm.”), aff'd, 624 F.3d 1 (1st Cir. 2010); Am. Fin. Servs. Ass'n v. FTC, 767 F.2d 957, 
972 (D.C. Cir. 1985) (“In elaborating the term ‘substantial injury’ in its Policy Statement, the Commission 
stated that in most cases substantial injury would involve monetary harm ....”) [hereinafter AFSA]. 
132 See, e.g., Edwards v. N. Am. Power & Gas, LLC, 120 F. Supp. 3d 132, 144 (D. Conn. 2015) (finding inflated 
pricing to constitute substantial injury). 
133 Orkin Exterminating Co. v. FTC, 849 F.2d 1354, 1365 (11th Cir. 1988) (quoting In re Orkin Exterminating 
Co., 108 F.T.C. 263, 1986 WL 722153, at *8 (1986)); see FTC v. Neovi, Inc., 604 F.3d 1150, 1158 (9th Cir. 
2010); FTC v. IFC Credit Corp., 543 F. Supp. 2d 925, 945 (N.D. Ill. 2008). 



 
 

unjustifiably hinder consumers' free market decisions and prevent the forces of supply 
and demand from maximizing benefits and minimizing costs.”134 Resale brokers 
interfere with free market interactions between buyers and providers (i.e., venues and 
artists) to inject a higher price than what supply and demand between those parties 
would establish. 
 
A consumer can decide whether or not to purchase a ticket at the inflated resale price. 
But just because a consumer can decide not to participate in the market at all (i.e., not 
go to the show), does not mean the harm is reasonably avoidable. In fact, courts have 
held the opposite, finding that a harm is not reasonably avoidable when either (1) the 
only way to avoid it is to not participate in the market at all or (2) the consumer cannot 
avoid the harm by choosing an alternative provider to participate in the market.135  
 
In some limited circumstances, comparable seats in the primary market may remain 
available such that consumers could avoid the harm by purchasing directly. However, 
this circumstance is fairly uncommon. More commonly, resellers generally take 
advantage of scarcity to sell at higher than face value. In fact, the resellers themselves 
contribute to the scarcity by buying many tickets in the primary market. But regardless, 
a practice need not be unavoidable in all instances to be unfair.136 And even if the 
practice only meets this element in most instances where there are no comparable 
primary market tickets available, agencies generally have authority to impose remedies 
that extend beyond the literal corners of the unfair practice if necessary to effectively 
prevent the violation in an administrable way.137 
 
Countervailing Benefits 
 
Generally, to find a practice “unfair” requires a finding that the harms outweigh the 
countervailing benefits to consumers or competition. This does not require a detailed 

 
134 AFSA, 767 F.2d at 976–78; Neovi, 604 F.3d at 1158; IFC Credit Corp., 543 F. Supp. 2d at 945. 
135 Cmty. Fin. Servs. Ass'n of Am., Ltd. v. Consumer Fin. Prot. Bureau, 51 F.4th 616, 628 (5th Cir. 2022), rev'd 
on other grounds, 601 U.S. 416 (2024); see also AFSA, 767 F.2d at 976 (The unfair prohibition is “not to 
second-guess the wisdom of particular consumer decisions, but rather to halt some form of seller 
behavior that unreasonably creates or takes advantage of an obstacle to the free exercise of consumer 
decisionmaking.”). 
136 See, e.g., FTC v. Amazon.com, Inc., No. C14-1038-JCC, 2016 WL 10654030, at *9 (W.D. Wash. July 22, 
2016) (finding the alleged unfair practice of selling free apps with in-app purchases was not reasonably 
avoidable because most customers were unaware). 
137 See, e.g., AFSA, 767 F.2d at 988–89. 



 
 

or quantitatively precise cost-benefit analysis,138 and in fact, this author is unaware of a 
single case where a judge found that a practice would have been considered unfair but 
for this countervailing benefits element of the claim. 
 
The countervailing benefits analysis that a regulator would perform and that a litigator 
would present to a judge would look similar to the analysis provided in Part IV of this 
paper. Some consumers do benefit from the resale market when resellers make a 
mistake and have to off-load tickets at a loss, but that benefit of $414 million does not 
outweigh the $4.9 billion harm. And as noted in Part IV, the practice does not benefit 
the competitive process; to the contrary, it interferes with market forces that should be 
driven by interactions between and among suppliers and consumers, not 
intermediaries that provide no added value to either and whose sole purpose is to 
profit by increasing prices of goods produced by someone else. Finally, research 
suggests that the re-allocative effect of the resale market does not increase overall 
consumer surplus, and in fact, reduces it. 
 
Facilitating the Unfair Practice 
 
A rule under the prohibition on unfair practices could prohibit both ticket brokers and 
facilitation of the resale market by the ticketing platforms. There is voluminous 
precedent standing for the proposition that facilitating another’s illegal activity can 
itself be an unfair practice. The case law generally comes from two separate common 
unfairness case types. First, enforcers frequently bring data breach cases on behalf of 
consumers not against the hacker, but against the company that was the target of the 
hack, because it is unfair to have inadequate security measures designed to prevent 
third party hackers from stealing consumer information.139 Second, the FTC regularly 
brings cases against companies that process fraudulent money transfers due to 
inadequate policies to prevent fraud.140   
 
Based on an identical theory, it would be an unfair practice for secondary market ticket 
platforms to “fail[] to effectively prevent”141 ticket sales at above face value on their 

 
138 FTC v. Roca Labs, Inc., 345 F. Supp. 3d 1375, 1396 (M.D. Fla. 2018). 
139 See, e.g., CONSUMER FIN. PROT. BUREAU, Insufficient Data Protection or Security for Sensitive Consumer 
Information, Consumer Financial Protection Circular 2022-04, 
https://www.consumerfinance.gov/compliance/circulars/circular-2022-04-insufficient-data-protection-or-
security-for-sensitive-consumer-information/ (summarizing unfairness case law on this topic). 
140 See, e.g., FTC v. Walmart, Inc., 664 F. Supp. 3d 808, 835–36 (N.D. Ill. 2023); Complaint at 10, FTC v. Neovi, 
Inc., 598 F. Supp. 2d 1104 (S.D. Cal. 2008) (No. 06 Civ. 1952), aff'd, 604 F.3d 1150 (9th Cir. 2010). 
141 Id. 



 
 

platforms, especially after a regulator has prescribed a rule to establish that the broker 
would be engaging in its own unfair practice by making the sale. Generally, the 
unfairness case law would not establish strict liability for any instance where a reseller 
resold a ticket at above face value on the secondary market platform. Instead, it would 
establish that the company’s failure to have “reasonable and appropriate measures” to 
prevent ticket brokers was an unfair practice.142  
 
This would likely be enough to stop broker activities on secondary market platforms. 
Because brokers would not operate on a platform if they could not sell above face 
value, the reasonable procedures required for this rule could focus on banning 
professional ticket resellers instead of detecting and policing the face value of tickets. 
The easiest way to do this is to set resale frequency and volume limits. 
 
B. Charging Excessive Service Fees on Online Ticket Platforms is an 
Unfair Practice
 
As noted in Part III.B, online ticket platforms impose service charges on ticket 
purchases that are 100 percent higher than necessary to cover their operating 
expenses, as proven by the fact that the same companies that charge 20 percent 
service fees in some states also operate in states with service fees capped at 10 
percent by law. This practice would generally fit the elements of an unfair practice. It 
inflates the monetary cost of purchasing a ticket, in a context where consumers cannot 
avoid the harm by shopping at another online ticket platform.143 And there are no 
meaningful countervailing benefits to consumers or competition (especially since there 
is no competition) because it is clear that any convenience associated with online 
platforms is not contingent on charging service charges in excess of 10 percent.144   
 
Online ticketing platforms’ only real argument will be that customers can avoid the 
upcharge by purchasing tickets in-person at the box office. Regulators and litigators 
can argue that, in the modern world, it is simply not reasonable to expect a person to 

 
142 First Amended Complaint at 19, FTC v. Wyndham Worldwide Corp., 10 F. Supp. 3d 602 (D.N.J. 2014) (No. 
13 Civ. 1887), aff'd, 799 F.3d 236 (3d Cir. 2015). 
143 In most cases in the primary market, venues use one online ticketing platform exclusively. However, 
there are some instances where tickets to the same show are split between multiple platforms. And, of 
course, there are multiple secondary market platforms. But harm is not considered “reasonably 
avoidable” if the multiple options in a market all do the same thing, rendering that choice meaningless 
for purposes of avoiding the harm. See AFSA, 767 F.2d at 976-77. 
144 See Shearer, supra note 82, for a broader discussion of how price gouging captive customers in all 
contexts is an unfair practice. 



 
 

purchase a ticket in person to avoid the harm. The FTC has long recognized that a 
harm is not reasonably avoidable if the mechanism for avoiding the harm is “too 
expensive to be practicable.”145 While these fees are significant, especially when 
aggregated across the whole consumer population, they are not so large that it would 
often be economical for consumers to take time out of their busy days and pay for gas 
or public transit to commute to the venue just to purchase a ticket without paying 
excessive online transaction fees. Furthermore, courts often look to the frequency with 
which the harm actually occurs to determine whether it was reasonably avoidable, 
under the theory that evidence of consumers not avoiding the harm with high 
frequency is proof that it is not reasonably avoidable.146 Regulators and litigators can 
point to the fact that tickets are purchased online about 65 percent of the time, 
despite the high fees, to prove that it is not reasonable to expect consumers to incur 
the expenses associated with purchasing in-person to avoid the fees.147  
 

VI. Proposal Summary 
 
Legislators at the federal, state, and local levels should (1) prohibit reselling event 
tickets for a price above the face value of the ticket, (2) cap service fees charged by 
both primary and secondary ticket platforms at 10 percent, and (3) create strict 
enforcement rights in recognition that ticket broker prohibitions in other countries and 
states have often struggled with enforceability issues. Appendix A provides proposed 
legislative text.  
 
The enforcement provisions give substantial remedies, create a qui tam right similar to 
the False Claims Act that would allow artists and venues to enforce the prohibition, and 
also prohibit pre-dispute arbitration. While these enforcement provisions may be 
harsh, by imposing very clear bright-line prohibitions and allocating liability to larger 
resale platforms who can stop online ticket brokers and cannot dodge enforcement, 
the law should create enough deterrence that they would never actually be used. 
 

 
145 FED. TRADE COMM'N, Policy Statement on Unfairness (Dec. 17, 1980) n.19, appended to In re Int'l 
Harvester Co., 104 F.T.C. 949, 1070 (1984), https://www.ftc.gov/legal-library/browse/ftc-policy-statement-
unfairness. 
146 See, e.g., FTC v. Elec. Payments Sols. of Am. Inc., 482 F. Supp. 3d 921, 931 (D. Ariz. 2020) (“Although ESP 
contends that a consumer could reasonably avoid loss . . . Defendants' contention is flawed considering 
the MNF scheme resulted in a total injury to consumers of over $7,000,000.”). 
147 Diana Reeves, Ticketing Industry Statistics, GITNUX (Feb. 13, 2026), https://gitnux.org/ticketing-industry-
statistics/. 



 
 

An alternative approach to solving this problem would not require legislation. As Part V 
describes, the Federal Trade Commission and state attorneys general have authority to 
enact regulations that identify and prevent unlawful “unfair practices.” As noted above, 
it is an unfair practice for brokers to resell tickets above face value. It is also an unfair 
practice for ticketing platforms to fail to have reasonable procedures to prevent 
brokers from selling tickets above face value on their platforms. And it is an unfair 
practice for a ticket platform to charge service charges above 10 percent. This means 
that agencies can ban ticket brokers without need for new legislation. While these 
entities could pursue more limited enforcement actions, Appendix B also proposes 
regulatory text to provide a more comprehensive fix. 
 
Of course, legislation would be more effective than regulation because it would be (1) 
faster to implement, and (2) less likely to be overturned by courts that have grown 
increasingly skeptical of any government policies that challenge private profits. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

Appendix A – Model Proposed Legislative Text 
(a) TICKET PROFITEERING PROHIBITED.—It is unlawful to resell an event ticket for more 

than the face value of the ticket, including by increasing the price or by adding 
fees. The face value of the ticket is the price charged for the ticket (not including 
service fees or tax) by event venues or promoters, artists, performers, sports 
teams, athletes, or other event participants and must be disclosed on the 
physical or digital ticket. 
 

(b) FACILITATING TICKET PROFITEERING PROHIBITED.—It is unlawful to facilitate another 
person’s resale of a ticket at a price that is prohibited in subparagraph (a), 
including by providing a resale platform on which tickets are sold for prices in 
excess of the face value. 
 

(c) REASONABLE TICKET PLATFORM FEES.—It is unlawful for a ticket platform to charge 
any fees, inclusive of all charges other than the face value of a ticket and sales 
tax, in excess of a total of 10 percent of the face value of the ticket. Both primary 
and secondary market ticket platforms are subject to this fee limit. 
 

(d) PRIVATE RIGHT OF ACTION.—Plaintiffs may bring a civil action to enforce this section 
in any appropriate court no later than 5 years after the date on which the 
violation that is the basis for such liability occurs. Plaintiffs may seek injunctive 
relief; the difference between the ticket sales price and the face value; other 
appropriate monetary relief including damages, remediation, restitution, 
disgorgement of proceeds from unjust enrichment, and punitive damages as 
the court may allow; and the costs of the action and reasonable attorney’s fees. 
Such civil actions may be brought as a class action in the appropriate federal 
court, and the right to bring an action in federal court, including as a class 
action, may not be waived by contract in a waiver or pre-dispute arbitration 
clause.  
 

(e) ADMINISTRATIVE ENFORCEMENT.—The [Attorney General; Federal Trade Commission; 
Appropriate State Agency] may bring a civil action to enforce this section, 
including to obtain the remedies in subparagraph (d), and to impose civil 
penalties of $10,000 per unlawful ticket sale, within 10 years after the date on 
which the violation that is the basis for such liability occurs. Nonprofit 
organizations with a sufficient nexus to the interests involved in the case, as well 
as affected event venues or promoters, artists, performers, sports teams, 



 
 

athletes, or event participants, may bring an action in any appropriate court to 
enforce this section as a qui tam action on behalf of the [state/federal 
government], unless the [Attorney General; Federal Trade Commission; 
Appropriate State Agency] brings its own case or intervenes in the case. A 
successful qui tam relator is entitled to 30 percent of any civil penalty awarded, 
plus the costs of the action and reasonable attorney’s fees. In a qui tam action in 
which the [Attorney General; Federal Trade Commission; Appropriate State 
Agency] intervened, the relator remains entitled to 15 percent of the civil penalty 
award, and any costs and reasonable attorney’s fees incurred. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

Appendix B – Proposed Model Regulation Using 
Section 5 of the FTC Act, or Comparable State 
Regulatory Authority 
 

(a) TICKET PROFITEERING IS AN UNFAIR PRACTICE.—It is unfair to resell an event ticket for 
more than the face value of the ticket, including by increasing the price or by 
adding fees. The face value of the ticket is the price charged by event venues or 
promoters, artists, performers, sports teams, athletes, or other event 
participants for tickets (not including service fees or tax). 
 

(b) FACILITATING TICKET PROFITEERING IS AN UNFAIR PRACTICE.—It is unfair for an online 
ticket platform to fail to develop and follow reasonable and appropriate 
procedures to effectively prevent another person’s resale of a ticket on the 
platform at a price that is above the face value of the ticket. Reasonable 
procedures include procedures designed to prevent professional or commercial 
resale activities on the platform, including consumer identification procedures, 
frequency and volume limits, and other procedures to verify that users are 
consumers and not professional resellers. 
 

(c) EXCESS ONLINE PLATFORM FEES ARE AN UNFAIR PRACTICE.—It is unfair for a ticket 
platform to charge any fees, inclusive of all charges other than the face value of 
a ticket and sales tax, in excess of a total of 10 percent of the face value of the 
ticket. 
 


