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Introduction 
 
Electricity bills are a major part of the persistent affordability crisis. Average residential 
energy bills rose 32% in the last 3 years1 and according to the U.S. Census, almost 80 
million Americans struggle to pay utility bills.2 Further, recent polling shows that 3-in-4 
Americans were concerned about energy bills in 2025 and that 4-in-5 consumers feel 
powerless over how much they are charged for energy.3  
 
Policymakers across the ideological spectrum have begun to take notice and act. For 
example, the White House, Secretaries of Interior and Energy, and Governors from 
Republican and Democratic states recently signed a statement of principles to ensure 
that new data centers pay the cost of building new energy capacity to service them.4 
Texas recently passed a bill to ensure AI companies, not average consumers, pay for 
the construction of new energy generation to accommodate new data centers.5 
California passed a law to ban utilities from passing the cost of lobbying, advertising, 
and private corporate jets on to consumers in their energy bills.6 And the new 
Governor of New Jersey announced a freeze on energy bill increases.7  
 
This paper builds off those promising starts and proposes both a model state law and 
a Federal law that would substantially lower the price of electricity bills. The purpose of 
these proposals is to lower nominal residential energy prices significantly and immediately. 
If enacted nationwide, residential electricity bills would decrease on average by over 
30%. Electric bills would go from $142.26 per month on average to under $100, saving 

 
1 Julie Margetta Morgan, Mike Pierce, Eduard Nilaj, Fueling Debt: How Rising Utility Costs are Overwhelming 
American Families fig. 1, CENTURY FOUND. (Nov. 17, 2025), https://tcf.org/content/commentary/fueling-debt-
how-rising-utility-costs-are-overwhelming-american-families/. 
2 U.S. Census Bureau, Phase 4.2 Cycle 09 Household Pulse Survey: Aug. 20-Sept 16 (Oct. 3, 2024), 
https://www.census.gov/data/tables/2024/demo/hhp/cycle09.html.  
3 Powerlines, Skyrocketing Utility Bills Nationwide Leave American Consumers Feeling Stressed, Powerless (April 
23, 2025), https://powerlines.org/skyrocketing-utility-bills-nationwide-leave-american-consumers-feeling-
stressed-powerless/.  
4 Nat’l Energy Dominance Council, Statement of Principles Regarding PJM (signed Jan. 15-16, 2026), 
https://www.energy.gov/documents/statement-principles-regarding-pjm.  
5 Tex S.B. 6 (June 2025). 
6 California Ratepayer Protection Act, Assembly Bill 1167 (Oct. 11, 2025). 
7 Tom Warnick, Gov.-Elect Sherrill outlines 4 “State of Emergency” actions to lower utility costs, ROI-NJ (Jan. 6. 
2025), https://www.roi-nj.com/2026/01/06/industry/energy-utilities/gov-elect-sherrill-outlines-4-state-of-
emergency-actions-to-lower-utility-costs/.  



 
 

over $500 per household annually or $70 billion per year.8 And these savings would 
not require any additional government spending. The reason this is possible is 
because, unlike most markets, in the market of energy utilities, the government already 
sets the price through public utility regulation. 
 
Originally, utility companies were organized as vertical regional monopolies, where one 
company operated (1) energy generation, (2) transmission (the bigger, long-distance, 
interstate wires), and (3) distribution (the wires that connect to buildings and the 
company that bills users). To prevent that company from abusing its monopolistic 
position, regulators imposed a variety of requirements. For example, utilities had a 
“duty to serve” everyone.9 In addition, regulators approved the utility’s rates in 
individual “rate cases” using a “cost plus” methodology that allows the utility to recover 
costs, plus a reasonable return for investors.  
 
After deregulation in the 1990s, in many regions in the U.S. those three market levels 
were separated into separate companies, with energy generation subject to open 
competition in wholesale energy auctions, while transmission rates remained set at the 
federal level by the Federal Energy Regulatory Commission (FERC) and distribution 
rates continued to be set by state public utility commissions.10  
 
This paper describes reforms that states and the Federal government could pass that 
would fit well within this existing market and regulatory structure, but would lower 
prices for residential customers dramatically. In fact, most of these reforms could 
already be enacted by FERC or state public utility commissions under existing law now, 
without legislative changes.  
 

1. Stop approving inflated returns for utility companies. Energy utilities are 
exceptionally safe investments, and so investors treat them as an investment 
category with a risk-level falling somewhere between bonds and equities. Yet 
utility regulators approve returns exceeding 10% for transmission and 

 
8 U.S. Energy Info. Admin., 2024 Average Monthly Bill-Residential (Oct. 7, 2025), 
https://www.eia.gov/electricity/sales_revenue_price/pdf/table_5A.pdf ($142.26 average monthly electric 
bills); Fed. Rsrv. Bank of St. Louis, Total Households (TTLHH), FED. RSRV. ECON. DATA (Dec. 4, 2025), 
https://fred.stlouisfed.org/series/TTLHH (134.79 million total households).   
9 Jim Rossi, The Common Law “Duty to Serve” And Protection of Consumers in an Age of Competitive Retail 
Public Utility Restructuring, 51 VAND. L. REV. 1233, 1250-60 (1998). 
10 This paper is largely focused on the privately-owned utilities. There are a few regions with publicly-
owned utilities and privately-owned but fully regulated vertical monopoly utilities. The proposals in this 
paper are largely irrelevant to publicly-owned utilities. 



 
 

distribution utilities, which is more than investors require to invest. The 
proposed laws would cap returns at 7% (or 2% + Treasuries if that is higher), 
which regulators could already do under existing law. This would reduce bills by 
about 6-9%. 

 
2. Stop allowing utilities to charge people more than corporations. After regulators 

approve the costs and profits that utilities can recover, utilities allocate the 
“required revenue” among different types of ratepayers to reach a per kilowatt-
hour (kWh) rate billed to each type of ratepayer. On average, “residential payers” 
pay double the price that “industrial payers” like data centers pay. The proposed 
laws would require utilities to charge all ratepayer classes the same average per-
kWh price. This would lower residential bills by 21%, keep rates for commercial 
businesses and transportation flat, and raise industrial rates.  

 
3. Stop paying “FERC Candy” to incentivize utilities to join RTOs they’re already in. 

The primary goal of the 1990s deregulation push was to subject wholesale 
energy prices to market competition in auctions. These auctions are run 
through regional transmission organizations (RTOs), and in many regions of the 
country, participation in an RTO has become a practical necessity of running a 
utility. However, under FERC’s implementation of 16 USC 824s, utilities are still 
given a 0.5% adder to their investor return to provide an “incentive” to join the 
RTO. Congress could repeal 16 USC 824s, which would shave about 1-2% off all 
energy bills. FERC could do this under existing law as well.  

 
4. Require rebates when the utility accidentally charges too much. When 

regulators approve rates charged to customers, the “cost plus” calculation is 
based on projections. Regulators approve a certain return for investors, but 
sometimes the return ends up being higher than the percentage that the 
regulator approved. The proposed laws would require utilities to return the 
excess back to customers in the form of a rebate, which regulators already 
sometimes require in individual rate cases.  

 
5. Stop allowing utilities to recover excessive or unnecessary expenses in bills, like 

lobbying costs and corporate jets. Transmission and distribution utility 
companies recover the cost of corporate jets, public relations advertising, 
expensive lawyers, and lobbying in customers’ bills. The proposed laws would 
ban utilities from recovering unnecessary costs like these in customer bills, 



 
 

which some states have already done through legislation and which regulators 
could do under existing law even in other states.  

 
Added up, these proposed reforms would lower the nominal price of electricity for 
residential ratepayers by about 30%. The proposals would cost taxpayers nothing.11 
They would create savings in the short-term, not over many years and political cycles. 
And because the proposals focus on distribution and transmission, not energy 
generation, they would not impact incentives relating to clean energy generation one 
way or the other.  
 

I. A Brief Primer on Price Regulation of Energy Bills 
 
The U.S. energy market consists of a few separate “grids,” which are webs of 
interconnected utility companies that work together to provide electricity to American 
residents and businesses, including:  
 

(1) energy generators (e.g. powerplants, solar panels, windfarms), which connect 
to,  

 
(2) transmission lines (the thicker high-voltage wires that travel far distances and 

transport wholesale energy loads often over state lines), which connect to,  
 

(3) retail distributors (the companies that energy consumers directly pay and 
which operate the thinner wires that travel from transmission lines to 
individual homes and businesses at the local level).  

 
These three primary components of the energy grid were at one point vertically 
integrated into individual regional energy monopolies. Because they were monopolies, 
there is a long history of either operating the utilities through publicly owned 
corporations like the Tennessee Valley Authority (TVA), or through privately owned 
corporations where the prices are considered a matter of public policy.12 As a general 
matter, state public utility commissions used statutory rate-setting authority to ensure 
that energy bills were “just and reasonable,” meaning high enough to cover a utility’s 

 
11 Residential savings would instead come from limiting profits and costs to transmission and 
distribution utilities, and from industrial ratepayers. 
12 For a longer history on energy utility regulation in the United States see MORGAN RICKS ET AL., NETWORKS, 
PLATFORMS, UTILITIES LAW AND POLICY 647-728, (1st Ed.) (2022). 



 
 

operating costs, plus a reasonable profit, but no more (often called “cost plus” for 
short).  
As the economy nationalized and electric grids became more complicated, it became 
increasingly difficult to operate independent grids within each state, and grids started 
to become interconnected. However, in 1927 the Supreme Court struck down a state 
regulator’s authority to regulate interstate rates.13 Congress responded by passing the 
Federal Power Act in 1935, which created FERC (then called the Federal Power 
Commission) and gave it authority to regulate the rates of wholesale energy purchased 
for resale, but left the rate-setting of retail energy to state regulators.14  
 
Starting in the 1990s, Congress and FERC partially deregulated the industry in two 
moves. First, Congress and then FERC required utilities that operate transmission 
infrastructure to carry the power sold by a competitor without favoring its own energy 
generator subsidiaries.15 Second, FERC decided to effectuate its responsibility to 
ensure “just and reasonable” rates in the wholesale energy market by encouraging the 
creation of regional transmission organizations (RTOs).16 RTOs are privately run 
organizations that determine when energy generators in a region should be turned on 
or off, and use auctions to decide which generators are turned on or off with the 
cheapest available generators getting preference. There are six main RTOs in the US 
that are regulated by FERC, including California ISO, Southwest Power Pool, 
Midcontinent ISO, PJM interconnection, New York ISO, and New England ISO.17 Having 
said that, certain regions in the U.S. are still fully regulated, and several states do not 
participate in an RTO or wholesale electricity auction.18 
 

 
13 Public Utilities Comm’n of Rhode Island v. Attleboro Steam & Electric Co., 273 U.S. 83 (1927). 
14 16 U.S.C. § 824 et al. 
15 Energy Policy Act of 1992 § 721; 61 Fed. Reg. 21,540 (May 10, 1996). 
16 65 Fed. Reg. 810 (Dec. 20, 1999) (codified at 18 CFR 35). Note that while FERC never exercises this 
authority, FERC still has authority to regulate the price of wholesale energy sold within auctions. 16 USC 
824e(a). “Independent system operators” (ISOs) do the same thing, but do not cross state lines like RTOs 
do. For simplicity, this paper refers to ISOs and RTOs synonymously.   
17 FERC does not regulate one of the RTOs, ERCOT, because it is completely within the state lines of 
Texas and therefore does not implicate interstate commerce. 
18 States that did not deregulate include Alabama, Alaska, Arizona, Arkansas, Colorado, Florida, Georgia, 
Indiana, Hawaii, Idaho, Iowa, Louisiana, Minnesota, Mississippi, Missouri, North Carolina, North Dakota, 
Oklahoma, South Carolina, Utah, Vermont, Washington, West Virginia, and Wisconsin. In addition, the 
South-East states including Florida, Georgia, Alabama, North Carolina, and South Carolina don’t 
participate in an RTO, and Tennessee is powered by a vertically-integrated Federally-owned electric 
utility called the Tennessee Valley Authority. 



 
 

But even in the states that were deregulated, the U.S. did not deregulate the entire 
energy utility supply chain. It only deregulated energy generation, leaving transmission 
and distribution—which make up about 70% of the total cost—subject to the 
traditional rate-setting regime.19 The thinking at the time was that while energy 
generation could be competitive and did not have to be a monopoly, open competition 
in transmission and distribution would result in duplicative investment, filling the 
landscape with a much more complicated patchwork of unnecessary wires to serve the 
same number of users. Having a single company provide that service was more 
efficient than having multiple competitors, so full utility regulation was still preferred in 
those segments of the supply chain.20 Thus, transmission rates are still regulated using 
a cost-plus methodology by the Federal Energy Regulatory Commission (FERC),21 and 
retail distribution rates that consumers pay are similarly regulated by state public utility 
commissions. In deregulated states, the competitive wholesale electricity rates are 
either segmented out separately on the consumer’s bill, or built into the cost of 
distribution set by the state public utility commission.  
 
There are a few types of auctions that RTOs manage. The first type is capacity auctions, 
which do not pay for energy produced, and instead pay for energy generators to build 
the capability to produce power when needed years in advance. Four RTOs on the east 
coast have capacity auctions (ISO-New England, ISO-New York, Midcontinent ISO, and 
PJM).22 The second is the day-ahead market, where distribution utilities purchase 
energy from generators the day before it is used, giving generators time to plan for 
how much energy to produce the next day. Lastly, there is also a real-time auction 
market used primarily to supplement the purchases from the day-ahead auction when 
unexpected circumstances arise. 
 
All three of these RTO auction types typically use a “single clearing price.” Under this 
approach, energy generators submit bids and distributors buy from all of the lowest 
bidding generators necessary to satisfy the distributor’s demand, but at the highest 

 
19 United Energy Consultants LLC, Wholesale Energy Rates Explained in Under 3 Minutes: Why Your Business 
is Overpaying, UNITED ENERGY CONSULTANTS (Nov. 7, 2025) https://uecnow.com/blog/wholesale-energy-
rates-explained-in-under-3-minutes-why-your-business-is-overpaying.  
20 David Spence, Can Law Manage Competitive Energy Markets, 93 CORNELL L. REV. 765, 770-72 (2008). 
21 16 U.S.C. 824d(a), 824e(a). There are three exceptions. Energy transmission in Alaska and Hawaii are 
not regulated by FERC because, for geographical reasons, their wires do not cross state lines. FERC does 
not regulate energy transmission in Texas because Texas runs on a closed loop grid that also does not 
cross state lines. 
22 Understanding Wholesale Capacity Markets, FED. ENERGY REGUL. COMM’N, 
https://www.ferc.gov/understanding-wholesale-capacity-markets (last visited Feb. 5, 2026). 



 
 

winning bidder’s price.23 This mechanism is used to set the prices of long-term 
contracts in capacity auctions. And in the day-ahead and real-time markets, RTOs use it 
to set the locational marginal price at every node in the grid, every five minutes.24 
These prices can fluctuate often, and differ based on location, due to both changes in 
demand throughout the day, seasonally, and due to weather, but also due to 
fluctuating transmission line availability that might change which generators are 
practically available at a given location.25 
 
Rate-setting at FERC (for transmission prices) and in state public utility commissions 
(for retail prices) generally still looks like it did before deregulation. To ensure energy 
bills are “just and reasonable,” the regulator periodically reviews a utility’s proposed 
rates in individual “rate cases.” The utility is required to document their costs to the 
regulator, which the regulator reviews for accuracy and efficiency.26 The regulators also 
allow utilities to add an approved margin for the purpose of ensuring that private 
investors receive a return such that the utility can attract the capital necessary to build 
and maintain energy infrastructure.27 The current norm of regulators is to approve a 
“return on equity” (ROE) of about 10%.28  
 
Section 219 of the Federal Power Act also requires FERC to give an incentive to 
transmission utilities that join an RTO, which it has accomplished with a 0.5% “adder” to 
the approved ROE.29 This adder has been criticized for a variety of reasons, including 
that it applies in perpetuity even to transmission utilities that no longer need an 
incentive to participate in an RTO, which in many regions is simply a necessary part of 

 
23 See Mark C. Christie, It’s Time to Reconsider Single-Clearing Price Mechanisms in Energy Markets, 44.1 
ENERGY L. J. 1, 5-6 (2023) (describing single-clearing price mechanisms in more detail). 
24 Id (describing single-clearing price mechanisms in more detail). 
25 For example, if a transmission line connecting a generator to a node is being used by another 
generator, that might make that generator unable to participate in the auction for that node. 
26 Formula Rates in Electric Transmission Proceedings: Key Concepts and How to Participate, FED. ENERGY 
REGUL. COMM’N, https://www.ferc.gov/formula-rates-electric-transmission-proceedings-key-concepts-and-
how-participate (last visited Mar. 3, 2026).   
27 See FPC v. Hope Nat. Gas Co., 320 U.S. 591, 603 (1944); Bluefield Waterworks Improvement Co. v.  
Pub. Serv. Comm’n of W.V., 262 U.S. 679 (1923). 
28 See, e.g., Ass’n of Bus. Advocating Tariff Equity v. Midcontinent Indep. Sys. Operator, Inc., Opinion No. 
569-A, 171 FERC ¶ 61,154 (May 21, 2020). 
29 16 USC 824s. The incentive was added to the Federal Power Act in 2005. Pub. L. 109-58, 119 Stat. 961 
(Aug. 8, 2005). 



 
 

running the business.30 One FERC commissioner described the adder as “FERC 
candy.”31  
 
Once the costs and returns are set to determine the “required revenue” for the utility, 
the state public utility commission will also review the utility’s proposed method for 
allocating that revenue across customers in per kilowatt hour rates.32 At the 
conceptual level, the required revenue is merely a numerator, which is then divided by 
the demand denominator to come up with the per kilowatt hour rate that people 
actually pay.  
 
This is, arguably, an even more complicated process than the process for establishing 
the required revenue. For one, the utility often needs to estimate its future sales to 
come up with a marginal price. The process is further complicated by the fact that 
utilities create customer incentives by offering different rates to different customers 
and at different times (i.e. the rate is higher in peak seasons or times). Often, 
customers can even choose among multiple plan options with different rates at 
different times, which requires the utility to project customer choices. And different 
ratepayer classes—e.g. residential, commercial, industrial, municipal, transportation—
are given different rate schedules to cover their share of the required revenue. To do 
this, utilities and utility regulators attempt to approximate the percent of total required 
revenue that is needed to cover the different costs attributable to each ratepayer 
class.33 Basic economies of scale mean that residential ratepayer classes are charged 
more than commercial classes and industrial classes,34 though these calculations are 
very opaque, and so whether each ratepayer class is actually allocated their exact 
share is questionable.  
 
 

 
30 See, e.g., Comments of the Organization of MISO States et. al requesting FERC to eliminate its policy 
granting the RTO Participation Adder, Docket No. RM20-10 (Fed. Energy Regul. Comm’n June 27, 2025), 
https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20250627-5115&optimized=false.  
31 Valley Link Incentives Award, Docket Nos. ER25-1633-000, EL25-77-000 (Fed. Energy Regul. Comm’n May 
13, 2025) (Christie, Chairman, dissenting in part and concurring in part), https://www.ferc.gov/news-
events/news/chairman-christies-dissent-part-and-concurrence-part-valley-link-incentives-award.  
32 Janice A. Beecher, Public utility cost allocation and rate design, slides 60-105, INST. OF PUB. UTIL. (Dec. 3, 
2024), https://www.canr.msu.edu/ipu/uploads/Beecher-Advanced24-Rate%20DesignRS.pdf.  
33 See, e.g., Alabama Elec. Co-op, Inc. v. FERC, 684 F.2d 20, 27 (D.C. Cir. 1982). 
34 See real-time electric rates by zip code, ELECTRIC CHOICE, https://www.electricchoice.com/electricity-prices-
by-state/ (last visited Mar. 3, 2026).   



 
 

Ratepayer Class Residential Industrial Commercial Transportation All Sectors 

Average price 
per kWh35 

$0.16  $0.08  $0.13  $0.13  $0.13 

 
While commercial and transportation rates are fairly close to the overall average, 
residential rates are much higher, and industrial rates are much lower.  
 

II. Government Approved Prices are Too High 

In recent years, advocates, legislators, and households have noticed that the 
government-approved price of energy is way too high. According to the U.S. Census, 80 
million Americans struggle to pay utility bills.36 Recent polling shows that 3-in-4 
Americans were concerned about energy bills in 2025 and that 4-in-5 consumers feel 
powerless over how much they are charged for energy.37  
 
And the prices have, in fact, gone up. Average household electric bills have increased 
32% in the last 3 years, which is faster than general inflation during a time when 
inflation was high.38 Currently, American households pay $265 per month on average 
to power their homes (gas and electric), up from just $192 in 2022.39 
 
It is impossible to precisely determine how much each factor contributed to this 32% 
increase in the last 3 years. But it is not a mystery either. For one, when prices are set 
as a formula to recoup costs (plus a fixed profit margin), and those costs increase due 
to inflation or tariffs, bills will go up. As a transmission or distribution utilities’ 
construction costs and wages increase, the approved rates inevitably rise as well. 
In addition, since 2021 regulators have been increasing the approved returns of 
utilities. In 2021, the average approved return on equity was 9.38%, which increased to 

 
35 U.S. Energy Info. Admin., Electric Power Annual, Table 2.4 Average Price of Electricity to Ultimate Customers 
(Oct. 2025),  https://www.eia.gov/electricity/annual/table.php?t=epa_02_04.html.  
36 U.S. Census Bureau, supra note 2.  
37 Powerlines, supra note 3.  
38 Morgan, Pierce, & Nilaj, supra note 1. 
39 Id. 



 
 

9.54% in 2022, 9.6% in 2023, 9.7% in 2024, and 9.75% in the first quarter of 2025.40 
After an influential FERC case in 2020, the general norm is for state and federal 
regulators to approve rates with a higher return on equity, slightly above 10%.41 This is 
a rate of return that is roughly on par with the overall stock market,42 even though 
utility stocks are considered much safer than the typical investment by virtue of the 
fact that utilities have a protected monopoly. For comparison, Treasury bonds operate 
with returns closer to 3-4%.43 State regulators generally follow FERC’s lead, but not 
uniformly. And rates are approved on a piecemeal case-by-case basis, so the effect of a 
norm-shift like this takes time to percolate across the country.  
 
Furthermore, the actual return on equity is at times higher than the approved return 
on equity. For example, this happened more often than not between 2016 and 2021.44 
Energy bills are approved based on projections with the goal of hitting a certain return 
on equity target, but numerous things can happen after rates are approved that make 
the actual return on equity higher than the approved return on equity. For example, 
unpaid utility bills might be lower or higher than projected, costs might be lower or 
higher than projected, projected demand might differ from reality, or the equity base 
might change in unexpected ways. While we do not have data on the last 5 years, it is 
possible that this contributed to rising bills as well.45 
 

 
40 TIMOTHY WINTER, UTILITIES − U.S. POWERING THE FUTURE CAPITAL INVESTMENT SUPER-CYCLE EPS CAGR’S TO RISE 
(2025), https://gabelli.com/research/utilities-%E2%88%92-u-s-powering-the-future-capital-investment-
super-cycle-eps-cagrs-to-rise/; Lisa Fontanella, Uptick in 2023 electric authorized returns: Visualizing and 
ranking the data RRA, J. POLLOCK (Feb. 23, 2024), https://jpollockinc.com/2023-electric-utility-authorized-
roes/ (last viewed Mar. 3, 2026).  
41 Ass’n of Bus. Advocating Tariff Equity v. Midcontinent Indep. Sys. Operator, Inc., Opinion No. 569-A, 
171 FERC ¶ 61,154 (May 21, 2020). 
42 James Royal & Jody D’Agostini, What Is the Average Stock Market Return?, NERDWALLET (Sept. 12, 2025), 
https://www.nerdwallet.com/investing/learn/average-stock-market-return.  
43 U.S. Dep't of the Treasury, Average Interest Rates on U.S. Treasury Securities (5-year avg 10/1/20-9/30/25), 
FISCAL DATA https://fiscaldata.treasury.gov/datasets/average-interest-rates-treasury-securities/average-
interest-rates-on-u-s-treasury-securities (last visited Mar. 3, 2026).  
44 Dan Lowrey, Electric beats gas in exceeding authorized equity returns over past 15 years, S&P GLOBAL (May 
25, 2023), https://www.spglobal.com/market-intelligence/en/news-insights/research/electric-beats-gas-
in-exceeding-authorized-equity-returns-over-past-15-years.  
45 Having said that, there is data suggesting this is not happening in more recent years, for example, in 
California. Ca. Pub. Utilities Comms’n, Return on Equity (ROE) (Actual and Authorized), 
https://www.cpuc.ca.gov/industries-and-topics/electrical-energy/electric-costs/historical-electric-cost-
data/return-of-equity (last visited Mar. 3, 2026).  



 
 

Perhaps more significantly, utilities are incentivized to spend inefficiently because costs 
are passed on in the rates, and given that returns are approved as a percentage, the 
nominal amount allocated for returns is higher if the utility builds more assets. Part of 
the price increase could, thus, be a result of inefficient spending. Consistent with this 
theory, a recent report by researchers suggests that utilities are increasingly spending 
more on unnecessary distribution line upgrades, while forgoing transmission 
upgrades, due to the lower state-level oversight of distribution infrastructure.46  
 
Furthermore, increasing demand increases wholesale prices, and demand for power is 
increasing more rapidly than the typical historical rate.47 As noted above, “single 
clearing price” auctions mean that when utilities have to reach to higher bidding energy 
generators to cover all of their demand, it raises the price of all energy purchased, not 
just for the marginal additional energy needed to cover all demand.  
 
There are a couple reasons for this rapid increase in demand. The first is increased 
electrification, including with the growing popularity of electric cars and the shift from 
home gas furnaces and water heaters to electric heat-pumps.48 The other is the widely 
reported increase in “hyperscaler” data centers to accommodate the computing needs 
of new AI systems.49 To give a sense of scale of the effect on energy demand, as of 
September 2025 there were only 10 data centers in the world that consumed more 

 
46 CLAIRE WAYNER, CHAZ TEPLIN, KAJA REBANE, MIND THE REGULATORY GAP: HOW TO ENHANCE LOCAL TRANSMISSION 

OVERSIGHT, RMI (2024), https://rmi.org/insight/mind-the-regulatory-gap/.  
47 See, e.g., Robert Walton, Five-Year US Load Growth Forecast Surges 456%, to 128 GW: Grid Strategies, 
UTILITY DIVE (Dec. 6, 2024), https://www.utilitydive.com/news/shocking-forecast-us-electricity-load-could-
grow-128-gw-over-next-5-years-Grid-Strategies/734820/.  
48 See CAITLIN MURPHY ET. AL., ELECTRIFICATION FUTURES STUDY: SCENARIOS OF POWER SYSTEM EVOLUTION AND 
INFRASTRUCTURE DEVELOPMENT FOR THE UNITED STATES, NREL, 1 (2021), 
https://docs.nrel.gov/docs/fy21osti/72330.pdf; Trends in Electric Cars, INT’L ENERGY AGENCY, 
https://www.iea.org/reports/global-ev-outlook-2024/trends-in-electric-cars; Michael Blonsky et al., 
Potential Impacts of Transportation and Building Electrification on the Grid: A Review of Electrification 
Projections and Their Effects on Grid Infrastructure, Operation, and Planning, 6 CURRENT 

SUSTAINABLE/RENEWABLE ENERGY REPORTS 169 (2019), https://doi.org/10.1007/s40518-019-00140-5; U.S. 
Electric Vehicle Sales Increase More Than 10% Year Over Year in Q1: GM Drives EV Growth While Tesla Declines, 
COX AUTOMOTIVE (Apr. 10, 2025), https://www.coxautoinc.com/market-insights/q1-2025-ev-sales/.  
49 See, e.g., RYAN QUIT, JIECHENG (JEFF) ZHAO, AND KYLE THOMAS, AN ASSESSMENT OF LARGE LOAD INTERCONNECTION 

RISKS IN THE WESTERN INTERCONNECTION, ELEVATE ENERGY CONSULTING (Feb. 2025), 
https://www.rtoinsider.com/wp-content/uploads/2025/03/Report_WECC-Large-Loads-Risk-Assessment-
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than 80 megawatts (MW) of energy, with the largest consuming 150 MW.50 Only two of 
them are in the United States. But there are currently at least 7 “hyperscaler” data 
centers currently under construction or in the planning stage that would each 
consume more energy than the largest existing data center in the U.S., some of which 
will require thousands of MWs (i.e. gigawatts (GWs)) of energy.51 Right now, the U.S. grid 
has a generating capacity of about 1,326 GWs.52 Data centers alone are projected to 
require the construction of another 128 GWs of energy generation over the next 5 
years.53 The United States has in the past built about 30 to 40 GW of new generation 
every year to account for retiring generation and typical demand growth,54 so to 
accommodate the new data centers, the U.S. will need to build new energy generation 
at almost double the typical rate.  
 
Recent reports suggest that wholesale energy costs are increasing by as much as 267% 
in areas where data centers are located,55 which is almost certainly due to the 
interaction between the sudden onset of new demand and single clearing prices. If a 
utility was previously purchasing 1,000 MWH at an average cost of $50 per MWH, and a 
new 50 MWH data center means they need to regularly purchase from a more 
expensive energy generator at $100 per MWH, the overall price doubles.56 
 
 
 
 
 

 
50 George Grace, Data Centers Ranked by Most Power Consumed, WORLDSTOPDATACENTERS.COM (updated 
Sept. 6, 2025), https://worldstopdatacenters.com/power/.  
51 Jim Carroll, Inside the $100B+ Wave: 20 Hyperscale AI Data Center Projects in Q2, CONVERGE NETWORK 
DIGEST (Aug. 17, 2025), https://convergedigest.com/inside-the-100b-wave-top-20-hyperscale-ai-data-
center-projects-of-2025/.  
52 LINDSEY BUTTEL, AMERICA’S ELECTRICITY GENERATION CAPACITY 3, AM. PUB. POWER ASSOC (April 2025),  
https://www.publicpower.org/system/files/documents/Americas-Electricity-Generation-Capacity-2025-
Update.pdf.  
53 Walton, supra note 47.  
54 Buttel, supra note 52, at 5.  
55 Josh Saul et al., AI Data Centers are Sending Power Bills Soaring, BLOOMBERG (Sept. 29, 2025), 
https://www.bloomberg.com/graphics/2025-ai-data-centers-electricity-prices/.  
56 This is a stylized example. In reality, single-clearing prices are more fluid, changing every 5 minutes at 
each node. Having said that, increased demand can decrease the cost of transmission and distribution 
because “required revenue” is spread across more customers. 



 
 

III. Recent Efforts to Lower Energy Bills 

In light of these concerns, government officials and researchers have been exploring 
ways to lower costs. 
 
For example, on data centers, the White House, Secretaries of Interior and Energy, and 
Governors from Republican and Democratic states recently signed a statement of 
principles to ensure that new data centers pay the cost of building new energy capacity 
to service them.57  
 
Before that, Texas Governor Abbott signed Senate Bill 6 in 2025, which effectively 
requires, among other things, larger data centers to prepay for energy in order to 
prevent stranded costs.58 Stranded costs are when utilities build infrastructure that is 
not ultimately used. When this happens, the costs are often still passed to ratepayers, 
but without the increased demand, it can end up spiking costs. This is a particular 
concern with data centers if, for example, the projected need for energy for AI-data 
centers does not manifest. 
 
Separately, there has been a broad movement in the states to stop utilities from 
passing the cost of lobbying, marketing, and other frivolous spending like private jets 
on to ratepayers.59 Colorado, Connecticut, and Maine passed laws preventing utilities 
from including these costs in 2023, and most recently in October 2025, Governor 
Newsom signed the California version.60   
 
The more significant reform ideas at the state level—from a consumer cost 
perspective—aim at lowering the returns that the government approves to a rate that 
is more commensurate with the low risk of utility investments. Proposals in New York 

 
57 Nat’l Energy Dominance Council, supra note 4.  
58 Tex S.B. 6 (June 2025). 
59 Akielly Hu, These States Won’t Let Utilities Charge Customers for Their Lobbying and Marketing, MOTHER 

JONES (Feb. 9, 2025), https://www.motherjones.com/politics/2025/02/colorado-connecticut-maine-states-
utilities-charge-customers-lobbying-marketing-legal-costs-shareholder-profits/.  
60 California Ratepayer Protection Act, Cal. Assembly Bill 1167 (Oct. 11, 2025); An Act Strengthening 
Protections for Connecticut’s Consumers of Energy, Conn. Public Act No. 23-102 (June 29, 2023); An Act 
to Improve Consideration of Electricity Rate Increases, Maine S.P. 146 – L.D. 325 (June 23, 2023); 
Concerning the Public Utilities Commission’s Regulation of Energy Utilities, And, In Connection Therewith, 
Making an Appropriation, Colorado Senate Bill 23-291 (May 11, 2023). 



 
 

and Rhode Island sought to cap returns at 4% return on equity.61 A proposal in Florida 
would have effectively done the same by tying returns to the rate of return for a 10-
year Treasury Bond (currently about 4%).62 A proposal in Connecticut would have 
limited the return on equity to the cost of capital (closer to 6-8%),63 consistent with a 
recent proposal by the American Economic Liberties Project and Rocky Mountain 
Institute.64 Massachusetts and New Jersey also proposed legislation in 2025, designed 
to slow cost growth rather than lower costs.65 More recently, in November 2025, New 
Jersey elected a new governor who promised to freeze utility prices generally.66 
 
At the Federal level, the recently departed Republican chair of FERC, Mark Christie, had 
been advocating for various significant reforms that would have lowered prices. First, 
and most notably, he wrote extensively on how single clearing pricing was raising bills, 
and how the United States should explore ending it.67 He also attempted to end the 
0.5% adder to utilities’ approved returns,68 calling it “FERC candy.” In addition, he 
criticized the inflated ROE and advocated for comprehensive reform of the way FERC 
calculates a just and reasonable rate of return.69 
 
 
 

 
61 N.Y. Sen. Bill 5687 (2025); R.I. House Bill 5018 (2025). 
62 Fla. Sen. Bill 354 (2025). 
63 Conn. Sen. Bill No. 1531 (2025). 
64 MARK ELLIS, RATE OF RETURN EQUALS COST OF CAPITAL: A SIMPLE, FAIR FORMULA TO STOP INVESTOR-OWNED 

UTILITIES FROM OVERCHARGING THE PUBLIC 2, AM. ECON. LIB. PROJ. (Jan. 2025); Joe Daniel, Ryan Foelske, & Steve 
Kihm, Rebalancing “Return on Equity” to Accelerate an Affordable Clean Energy Future, RMI (Feb. 21, 2025), 
https://rmi.org/rebalancing-return-on-equity-to-accelerate-an-affordable-clean-energy-future/. 
65 Mass. House Bill 3452; Mass. Sen. Bill 2238 (2025); N.J. Assembly Bill 5436; N.J. Sen. Bill 4304 (2025).  
66 Nikita Biryukov, Democratic governor hopeful wants to freeze electric rates. Why that plan is complicated, 
NEW JERSEY MONITOR (Sept. 8, 2025), https://newjerseymonitor.com/2025/09/08/democratic-governor-
hopeful-wants-to-freeze-electric-rates-why-that-plan-is-complicated/. 
67 Christie, supra note 23, at 1. 
68 Ethan Howland, State utility regulators urge FERC to slash ROE transmission incentive, UTILITY DIVE (June 30, 
2025), https://www.utilitydive.com/news/state-utility-oms-opsi-nescoe-spp-ferc-roe-transmission-
incentive/751933/.  
69 Commissioner Mark C. Christie Statement, Docket No. ER13-1508-001, et al., Item E-1: Commissioner 
Christie Concurring Regarding Entergy Return on Equity (ROE) (May 20, 2021), 
https://www.ferc.gov/news-events/news/item-e-1-commissioner-christie-concurring-regarding-entergy-
return-equity-roe.  



 
 

IV. The Proposed Energy Bill Reduction Acts 

This paper proposes to consolidate the best price-reducing features from recent 
proposed or passed legislation, recent expert proposals, and the author’s own insights, 
into a comprehensive model bill that can be enacted at the state level and a proposed 
amendment to the Federal Power Act. The goal of this legislation is to lower electricity 
bills by adjusting the way regulators are performing rate reviews. If enacted, it would 
lower residential bills by more than 30%,70 from $142.26 per month on average to 
under $100, saving about $500 per household annually. If enacted nationwide, this 
would come out to $70 billion per year.71 
 
The significant household savings for families has obvious value in the midst of an 
affordability crisis. But these policies have three additional benefits. First, unlike a 
subsidy program, these policies would cost zero taxpayer money. Second, unlike 
policies designed to lower prices through incentives or increases to supply, the cost 
savings would be immediate.   
 
Third, these savings would not come at the expense of clean energy development. 
Given the inherent linkage between energy policy and climate policy, many energy 
policy proposals focus on ways to incentivize clean energy generation. Those proposals 
are outside the scope of this paper (and the expertise of its author). For that reason, 
the proposals carefully avoid any options that would impact clean energy development 
one way or the other, primarily by finding savings in distribution and transportation 
rate-setting proceedings and omitting any reforms to the wholesale energy market. Of 
course, others have posited policy reforms in the wholesale energy market that could 
save money and/or advance investment in clean energy generation and are worth 
consideration.72 
 
 

 
70 This calculation is based on the combination of the reduction in returns to utilities, and the 
reallocation of required revenue between residential and industrial customers. The author was unable 
to estimate the savings from other proposals. 
71 U.S. Energy Info. Admin., 2024 Average Monthly Bill-Residential, supra note 8 ($142.26 average monthly 
electric bills); Fed. Rsrv. Bank of St. Louis, Total Households (TTLHH), supra note 8 (134.79 million total 
households).   
72 E.g., William Boyd, Decommodifying Electricity, 97 S. CAL. L. REV. 101 (2024); Christie, supra note 23, at 1.  



 
 

A. Limit transmission and distribution costs that can be passed to 
ratepayers 
 
The state and federal model bill would prohibit a utility from passing costs on to 
consumers that are not necessary to provide energy to consumers. To do this, the 
model bill tracks recent legislation passed in California’s Ratepayer Protection Act.73 
That law prohibits utilities from passing on the following expenses: (1) lobbying, (2) 
advertising, (3) charitable contributions, (4) excessive payments to attorneys, (5) 
political contributions, (6) penalties or fines for law violations, (7) Board of Director 
travel, (8) private jets, or (9) investor relations expenses.  
 
The model legislation in this paper adds unreasonable executive compensation to that 
list, as determined by the applicable utility commission. 
 
The model legislation also adds charged-off utility debts that the utility continues to 
collect. When utility bills become long overdue, utilities, like other creditors, will often 
charge off the debt as a tax-deductible loss. This charge-off cost is included in the rate 
base to calculate the energy bills as well. But if utilities include charge-offs as a 
compensable cost, and then sell the debt to a debt buyer or continue collecting on the 
debt, that is effectively “double-counting” of that debt, and thus, it should be 
prohibited. 
 
The model legislation adds expenditures to “union bust,” which would include spending 
on lawyers or consultants used to challenge a unionization campaign.  
 
B. Limits on regulator approved investor returns for transmission and 
distribution 
 
The state and federal model legislation seeks to limit returns to utility investors to only 
a just and reasonable rate, meaning the real cost of capital. Currently, returns to 
investors make up about 15-20% of consumer bills.74 Annual investor returns are 
around 10%, which is higher than returns for average publicly traded stocks, even 
though utility stocks are known to be consistently much less risky than average 
stocks.75 To address excessive rates, the model bill would cap return on equity at the 

 
73 California Ratepayer Protection Act, Assembly Bill 1167 (Oct. 11, 2025). 
74 Daniel, Foelske, & Kihm, supra note 64.  
75 See, e.g., GDS Associates, Inc., Examination of Utility Betas – An Update (June 4, 2025), 
https://blog.gdsassociates.com/examination-of-utility-betas-an-update. 



 
 

higher of 7% or 200 basis points above the return on 30-year Treasury bonds. As 
explained further below, 7% was chosen based on the rate of return approved by the 
Supreme Court in Hope, the most influential case pertaining to ratemaking, as well as 
calculations of the long-term average cost of capital for utilities.  
 
Having said that, while utility investments are much safer than typical equities, 
investors are unlikely to invest in utilities over Treasury bonds if the returns are similar. 
Therefore, the proposal ensures there will be at least a 200 basis point buffer between 
Treasury bonds and a utility’s return on equity. Based on the work of Rocky Mountain 
Institute, a reduction from 10% to 7% return on equity would reduce energy bills by 
about 6-9%.76 
 
The state proposals also include a provision to allow private owners of utilities to 
withdraw from the market if they consider the rate of return too low. The model bill 
incorporates provisions allowing an incumbent utility company to sell its utility 
subsidiary at full price to the utility commission, which would finance the purchase with 
utility revenue bonds with interest rates set at auction. Currently, 30% of utilities are 
publicly owned.77 And utility revenue bonds are already common and popular with 
institutional investors like pension funds. The funds used to purchase the bonds would 
be paid to the private owners of the utility, who would receive the full book value of the 
asset. The public utility commission would then own the utility and ensure 
bondholders are paid back via regular interest payments and repayment of the 
principal at the bond’s maturity date. 
 
When a commission purchases a utility with bond financing, the “return” variable in the 
now publicly owned utility’s filed rates would be replaced with the interest paid to bond 
investors, plus an amount necessary to build a fund that would repay the principal to 
bondholders at maturity. The bonds would have 30-year maturity terms so that the 
principal cost is spread out enough to ensure rates are roughly equivalent to what they 
would be under a 7% ROE.78 Once the bond principal is repaid, the public utility would 
not charge any amount for a rate of return, and so utility bills would drop a second 
time. 
 

 
76 Daniel, Foelske, & Kihm, supra note 64. (estimating 2-3% savings per 1% lower ROE). 
77 Ellis, supra note 64 
78 The typical 30-year municipal bond yield is around 4-4.5%. Municipal Market Yields, FMSBONDS, INC. 
https://www.fmsbonds.com/market-yields/ (last visited Mar. 3, 2026).  



 
 

In addition, the bill would require utilities to issue rebates to ratepayers when the 
utility’s actual return on equity exceeds the approved return on equity. This will ensure 
that ratepayers are not overcharged due to flaws in utility or regulator projections.   
 
The Federal bill would also repeal 16 USC 824s, which unnecessarily adds a 0.5% to the 
ROE calculation for transmission utilities to incentivize them to join an RTO, which is 
something that utilities in regions with RTOs already have to do anyway. This would 
save an additional 1-1.5% on energy bills. 79 
 
This proposal is constitutionally permissible under existing case law and would leave 
enough returns to attract capital investment. In the most influential Supreme Court 
case on utility rate-setting, Federal Power Commission v. Hope Natural Gas (“Hope”),80 the 
Court determined that FERC’s predecessor agency had authority to reduce the rate of 
return for a utility from 8% to 6.5%.81 In doing so, the Court held that the agency was 
not “bound to use [] any single formula or combination of formulae in determining 
rates.”82 Rather, whether the rate is “just and reasonable” under the statutory standard 
depended on the end result. The Court determined that a 6.5% return was “just and 
reasonable” because it generated “enough revenue not only for operating expenses 
but also for the capital costs of the business,” including dividends and stock price 
growth, “commensurate with returns on investments in other enterprises having 
corresponding risk.”83 
 
In his dissent, Justice Reed rightly pointed out that the notion that rates must be “just 
and reasonable” was a matter of statute, not constitutional law,84 and Justice 
Frankfurter’s dissent noted that Congress has the constitutional “power to fix 
maximum prices.”85 As the majority opinion noted, “there was no constitutional 
requirement that the owner who embarks in a wasting-asset business of limited life 
shall receive at the end more than he has put into it.”86 There may be a constitutional 
limit on how low a legislature can set the return before it is considered a “taking” under 

 
79 Daniel, Foelske, & Kihm, supra note 64. 
80 FPC v. Hope Nat. Gas Co., 320 U.S. 591 (1944). 
81 Id. at 599. 
82 Id. at 602. 
83 Id. at 603. 
84 Id. at 620 (Reed, J. dissenting). 
85 Id. at 655 (Frankfurter, J. dissenting). 
86 Id. at 607. 



 
 

the Takings Clause of the constitution,87 even though no court has ever held that a 
utility’s approved rate of return was so low as to constitute a taking.88 But a decrease 
to 6.5% is what the Supreme Court approved in Hope, the most prominent case on 
rate-setting, so a reduction in that ballpark should meet the lower constitutional bar. 
More recently, in 2021, the Supreme Court of South Carolina approved an ROE of 
7.46%, which is a little higher but in the same ballpark as the approved rate in Hope.89  
 
Furthermore, 7% ROE is roughly equivalent to the average long-term cost of capital for 
utilities. Cost of capital in finance is typically calculated using a “Capital Asset Pricing 
Model” by applying an investor risk tolerance factor to the difference between the 
safest investments (30-year Treasuries) and the average investment return in the stock 
market. If, for example, the risk factor of a market or a company is 0.0, then the cost of 
capital is equal to returns of 30-year Treasuries. Investors will believe the stock is as 
safe as 30-year Treasury bonds, and so they will only expect returns equal to 
Treasuries. If the risk factor is, instead, 1.0, investors believe the stock is of average risk 
as compared to other publicly traded stocks, and will not invest unless they expect to 
see average returns. If the risk factor is 0.5, the cost of capital is equidistant between 
Treasuries and average stock returns. 
  
In a recent rate case involving Consolidated Edison, the utility commission determined 
that the current short-term cost of capital is about 7%.90 It is also roughly 7% in the 
long-term. Over a 50-year horizon,91 the average inflation adjusted returns in the stock 

 
87 See Frank P. Darr, The Constitutional Limits on Ratemaking: A Response to William Pond, 11 ENERGY L. J. 53 
(1990) for an example of an insightful article on this debate. 
88 In Duquesne Light Co. v. Barasch, 488 U.S. 299, 307-308 (1989), the Court set out the low constitutional 
bar as requiring only that the rate of return cannot be “so ‘unjust’ as to be confiscatory.” The Court also 
noted that “how compensation may be ascertained . . . will always be an embarrassing question” and 
that “neither law nor economics has yet devised generally accepted standards for the evaluation of rate-
making orders”.  
89 In re Application of Blue Granite Water Company, 434 S.C. 180 (2021). 
90 The Department of Public Service staff determined that the cost of capital is 6.98% in 2026, 7.04% in 
2027, and 7.1% in 2028.  N.Y. State Dep’t of Pub. Serv., Staff Statement in Support of the Joint Proposal, 24 
(Nov. 26, 2025), https://documents.dps.ny.gov/search/Home/ViewDoc/Find?id=%7BA0EEC19A-0000-
C841-93F6-
29B35738B78E%7D&ext=pdf&docTitle=Staff%20Statement%20in%20Support%20of%20the%20Joint%2
0Proposal.  
91 For a permanent ROE set by law, a longer term average is more appropriate than a point in time or 
short-term average. 



 
 

market have been about 8.108%.92 The average 30-year Treasury bond returns were 
6.18% over that same horizon.93 There is no way to estimate the precise average risk 
beta for utilities over 50 years. However, there is consensus that the current “risk beta” 
for utility stocks is 0.7,94 and that this is a relatively high beta as compared to the last 
15 years, during which time the betas trended around 0.4 and even dipped close to 0.1 
briefly.95 Roughly speaking, a 0.5 beta is a fair stand-in for a long-term average of the 
risk-beta for utilities. Using that beta, the actual cost of capital, on a 50-year time 
horizon, is 7.14%. Looking at a long-term horizon, instead of shorter term figures, is 
reasonable given that utilities are often wholly owned by holding companies and 
therefore not seeking to attract new investors, and even when they are, utility stocks 
are generally considered long-term investments.  
 
To be clear, this approach deviates from the historical norm of delegating the 
legislature’s price fixing authority to an expert agency to make individualized decisions 
based on short-term market conditions. But a standardized long-term return is 
preferable to a short-term return that changes based on market conditions for a few 
reasons. First, utilities are long-term investments, and therefore, investors are making 
long-term decisions. Therefore, the return on investment should also reflect a more 
stable rate.  
 
Second, the timing of when rate cases occur is largely within the control of utilities, and 
utilities are known to “game” the system by filing cases when it is most advantageous. 
As a result, as the cost of capital fluctuates, utilities file rate cases to capture the 
increases but not the decreases, resulting in overall inflated returns.96  
 

 
92 Cory Mitchell, Historical Average Stock Market Returns for S&P 500 (5-year to 150-year averages), 
TRADETHATSWING (Nov. 10, 2025), https://tradethatswing.com/average-historical-stock-market-returns-for-
sp-500-5-year-up-to-150-year-averages/. It is appropriate to use inflation-adjusted figures because the 
cost-base to which the ROE figure will be applied will increase with inflation. 
93 Fed. Rsrv. Bank of St. Louis, Market Yield on U.S. Treasury Securities at 30-Year Constant Maturity, Quoted 
on an Investment Basis, FED. RSRV. ECON. DATA (Dec. 4, 2025), https://fred.stlouisfed.org/series/DGS30.   
94 GDS Associates, Inc., supra note 75.  
95 ROBIN MARSHALL, MARK BARNES, INDHU RAGHAVAN, US EQUITY MARKET BETAS – WHY THEY MATTER AND HOW THEY 

ARE CHANGING 4, GLOBAL INVESTMENT RSCH. (Sept. 2024), https://www.lseg.com/content/dam/ftse-
russell/en_us/documents/research/us-equity-market.pdf.  
96 See Karle Dunkle Werner and Stephen Jarvis, Rate of Return Regulation Revisited (Energy Inst. at Haas 
Business School, Working Paper No. 329R, March 2025), https://haas.berkeley.edu/wp-
content/uploads/WP329.pdf.  



 
 

Third, the current system of setting individualized returns in incremental rate cases has 
resulted in an unfair playing field where the returns differ across the utility landscape, 
even if the cost of capital is largely the same for the entire industry. It also creates an 
inflationary dynamic where commissioners, feeling pressure to not unfairly penalize a 
utility, will set a return to match a high return approved by another commission or in 
another older proceeding.  
 
Fourth, standardized returns do not subject the compensation to differing ideological 
or political perspectives. Ultimately, one standard rate of return for all utilities creates a 
fairer and more stable playing field in the market.  
 
Fifth, perhaps in recognition that drastically shifting ROEs based on market conditions 
creates the issues described above, regulators are not now approving shifting rates 
based on shifting market conditions in practice. Between 2014 and 2023, which 
incorporates two monetary policy cycles, the average approved ROEs never deviated 
more than 60 basis points, with 9.91% being the high mark, and 9.38% the low mark.97 
It appears that regulators are already, artificially, creating a mostly stable long-term 
rate. As FERC Commissioner Glick identified in dissent, for example, when FERC 
bumped its ROE calculation up, it claimed it was for technical reasons, but in reality, it 
was trying to keep stable ROEs instead of lowering ROEs to account for the low-rate 
environment that started at the end of the financial crisis.98 
 
Lastly, high ROEs are not necessary to facilitate a transition to clean energy. Recall that 
in most jurisdictions, the ROE calculation only implicates distribution and transmission 
utilities, not companies (or parts of companies) that are building wind turbines and 
solar panels. So the implication for the environment is mostly related to how approved 
ROEs can affect grid efficiency. On that count, inflated ROEs can actually slow a 
transition to more efficiency. It creates a bias towards overusing old and less efficient 
infrastructure that can continue to generate a high ROE. When utilities do build, an 
inflated ROE can incentivize building with higher equity-to-debt ratios, which 
encumbers capital that could be used in other investments (like clean energy 
generation). And high ROEs can disincentivize efficiency efforts that do not involve 
capital expenditures.99 Combined, a high ROE can actually slow a transition to 
distribution and transmission infrastructure that is more energy efficient. 

 
97 Fontanella, supra note 40. 
98 See, e.g., Ass’n of Bus. Advocating Tariff Equity v. Midcontinent Indep. Sys. Operator, Inc., Opinion No. 
569-A, 171 FERC ¶ 61,154 (May 21, 2020) (Glick, dissenting). 
99 Daniel, Foelske, & Kihm, supra note 64. 



 
 

A legal challenge to this provision would present a more direct challenge to a 
legislature’s constitutional authority to set prices than prior challenges because it 
would be a challenge to a legislative act and not an administrative act. The challenge 
would squarely implicate the constitutional minimum rather than a statutory analysis 
that includes some “constitutional dimensions” as has been the case in all other 
ratemaking challenges to date.100 And a litigant might argue that what constitutes a 
“confiscatory” return is a company-specific analysis that cannot be done in a one-size-
fits-all law, which does not change based on market conditions. But courts are unlikely 
to view this argument favorably. For one, the price-setting power that regulators are 
using is a delegated legislative authority, so the fact that the legislature is deploying the 
authority directly should bolster, not hinder, its constitutionality. In addition, while 
ratemaking is usually a company-specific endeavor, it is not always. The D.C. Circuit has 
noted that FERC has authority to engage in ratemaking both through generic 
rulemaking and case-by-case adjudication, meaning there is no constitutional bar 
against setting rate of return policy using generally applicable rules or laws.101 
 
In fact, there is some reason to believe that the case law flowing from Hope was 
designed only for individualized determinations by an agency using delegated authority 
using the specific “reasonable and just” delegation principle. A law directly exercising a 
legislature’s authority to set prices on a market-wide basis would fit better into a 
different line of cases involving the constitutionality of market-wide legislative price 
setting. In the cases challenging such actions during World War II and the 1970s, courts 
upheld price ceilings based in part of the emergency conditions, but also, heavily relied 
on the ability of companies to withdraw from the market.102 In more recent cases 
involving price setting of healthcare services, the fact that companies could legally 
(even if not practically) choose not to participate was similarly enough to render the 
price regulation constitutional.103 Therefore, even to a skeptical court, the model bill’s 
provisions that give utility investors the ability to withdraw from the market by 
requesting full compensation would render it constitutional.104 It would make the rates 
voluntary. And even if not, it is an offer to give “just compensation” for the “taking.”105  

 
100 Duquesne, 488 U.S. at 310. 
101 Interstate Natural Gas Ass’n of Am. v. FERC, 285 F.3d 18, 57-58 (D.C. Cir. 2002). 
102 See John N. Drobak, Constitutional Limits on Price and Rent Control: The Lessons of Utility Regulation, 64 
WASH. UNIV. L.  Q. 107, 112-119 (1986). 
103 Bristol Myers Squibb Co. v. U.S. Dept. of Health and Human Svcs, 155 F.4th 245, 255 (3rd Cir. 2025). 
104 Drobak, supra note 102, at 119-139. 
105 U.S. CONST. amend V.  



 
 

C. Equal allocation among commercial, industrial, and residential 
ratepayers 
 
The state and federal proposals would require equal average commercial, industrial, 
and residential rates. This would bring utility commission ratemaking in line with 
traditional utility law principles, which are already supposed to prohibit discriminatory 
rates and treat utilities as a universal service.106  
 
As described above, the required revenue that is passed on to customers is not 
passed on in a uniform manner. Commercial, industrial, residential, and industrial 
ratepayers are charged different rates per kilowatt-hour. Here are the 2024 average 
annual prices for energy nationwide, in cents per kilowatt-hour:107 
 

Residential Industrial Commercial Transportation All Sectors 
16.48 8.13 12.75 12.75 12.94 

 
Residential rates are twice as high as industrial rates, and commercial and 
transportation rates are roughly the average. If rates were allocated evenly among 
ratepayer categories such that they were all charged the average 12.94 cents per 
kilowatt-hour, it would increase or decrease prices in the following manner: 
 

Residential Industrial Commercial Transportation All Sectors 
- 21.48% + 59.16% + 1.49% + 1.49% NA 

 
The relief to households would be significant. This proposal alone would lower 
residential electric bills from $142.26 to $112, saving about $366 a year, which is the 
majority of the savings from the overall proposal in this paper.  
 
To be clear, there is a cost to this policy. Industrial rates would increase by 59%, which 
could result in price increases on manufactured goods. In 2022, manufacturers paid 
$69 billion for electricity.108  That would jump to $110 billion. For comparison, 

 
106 Ricks et al., supra note 12; see also, e.g., Ca. Pub. Util. Code § 728. 
107 U.S. Energy Info. Admin., Electric Power Annual, Table 2.4 Average Price of Electricity to Ultimate, supra 
note 35.  
U.S. Energy Info. Admin., 2024 Average Monthly Bill-Residential, supra note 8; U.S. Energy Information 
Administration, 2022 Manufacturing Energy Consumption Survey: Highlights from Data Releases 1-3 14 (Dec. 
16, 2025), 
 



 
 

manufacturers spent $1.38 trillion on labor and $1.41 trillion on materials in 2024.109 
And electricity was only 36% of the $191.7 billion in energy expenditures in 2022. 
Assuming an additional 25% for overhead,110 an increase of $41 billion in energy costs 
represents about a 1% increase in costs for domestic manufacturers. That number 
would be lower if industrial users receive savings from the other parts of the proposals 
in this paper, which accrue to all ratepayers, not just residential. 
 
But the extent to which this would result in higher prices is attenuated because 
domestically manufactured goods make up only 52% of products sold in the U.S.,111 
goods (as opposed to services) make up only 24.36% of the consumer price index 
(CPI),112 and cost increases generally only pass through about 50-60% to consumer 
prices (with the rest being absorbed into profit margins).113 Combining those factors, 
one can assume that the impact on consumer prices would look something like an 8 
basis point (0.08%) increase in CPI.  
 
Meanwhile, because electric bills are 2.49% of CPI,114 residents would experience a 52 
(0.52%) point decrease in inflation just from the energy bill savings from this one policy 
change. And keep in mind that manufactured goods are often discretionary “nice to 
have” products, while energy is an essential. Most Americans, if given the choice, would 

 
https://www.eia.gov/consumption/manufacturing/data/2022/pdf/MECS%202022%20Release%201-
3%20Results.pdf.  
109 Fed. Rsrv. Bank of St. Louis, Manufacturing Sector: Labor Costs, FED. RSRV. ECON. DATA, 
https://fred.stlouisfed.org/series/MPU9900631 (last visited Mar. 3, 2026); Fed. Rsrv. Bank of St. Louis,, 
Manufacturing Sector: Materials Costs, FED. RSRV. ECON. DATA, 
https://fred.stlouisfed.org/series/MPU9900651 (last visited Mar. 3, 2026).  
110 APQC, Overhead costs as a percentage of cost of goods sold, 
https://www.apqc.org/resources/benchmarking/open-standards-benchmarking/measures/overhead-
costs-percentage-cost-goods.   
111 U.S. Dept. of Commerce, Purchased in America, 2023: Are Americans Buying American-Made Goods? (Jan. 
17, 2025), https://www.commerce.gov/data-and-reports/reports/2025/01/purchased-america-2023-are-
americans-buying-american-made-goods.  
112 Drew Desilver, As inflation soars, a look at what’s inside the consumer price index, PEW RSCH. CTR. (Jan. 24, 
2022), https://www.pewresearch.org/short-reads/2022/01/24/as-inflation-soars-a-look-at-whats-inside-
the-consumer-price-index/.  
113 Jared Bernstein, Tariff Passthrough to Prices: Where is it?, JARED’S SUBSTACK (Jul. 10, 2025), 
https://econjared.substack.com/p/tariff-passthrough-to-prices-where (summarizing the research into 
tariff pass-through to consumer prices). To be clear, pass-throughs often vary. One can use 50-60% as a 
rough-average rule of thumb but it could be higher or lower. 
114 U.S. Bureau of Labor Statistics, Measuring Price Change in the CPI: Household Energy, 
https://www.bls.gov/cpi/factsheets/household-energy.htm (last visited Mar. 3, 2026)..  



 
 

choose lower energy bills in exchange for higher prices for often discretionary 
manufactured products (especially if the savings are 6x the price increase). 
 
Requiring level billing across rate-payer types would also be more consistent with the 
traditional model of mandating “universal service” for utilities going back 100 years.115 
This model of utility regulation is based on the policy view that utilities are common 
infrastructure, like roads, bridges, libraries, schools, and the post office. Everyone pays 
the same postage stamp price, even though costs to mail across town are lower than 
the costs to mail across the country. In 1930, utilities serving urban residents and 
industrial users were charging regulated rates that made 40% of residential users 
marginally unprofitable, but the utilities broke even by charging higher margins to 
industrial users.116  
 
It was also this policy perspective that drove the electrification of more costly rural 
areas after passage of the Rural Electrification Act of 1935. The Tennessee Valley 
Authority, Bonneville Power Authority, and co-ops funded by the Rural Electrification 
Administration (REA) charged “postage stamp” rates to “encourag[e] the widest 
possible diversified use of electric energy” in rural areas.117 Investor-owned utilities also 
expanded into rural areas in the 1940s and 1950s by “cross-subsidizing” against less 
costly urban customers. By 1953, 90%of farms had electricity, and rural rates 
approximated urban rates,118 even though the cost to wire a farm far exceeded the 
cost to wire an apartment.119  
 
Having said that, more recent theories of utility regulation have deviated from these 
roots. In 1982, the D.C. Circuit ruled that it would be discriminatory, in violation of the 
Federal Power Act, if FERC did not charge different prices to different ratepayer classes: 
While the typical complaint of unlawful rate discrimination is leveled at a rate design 
which assigns different rates to customer classes which are similarly situated, a single 
rate design may also be unlawfully discriminatory. Such would be the case where, as is 
alleged here, a uniform rate creates an undue disparity between the rates of return on 
sales to different groups of customers. It matters little that the affected customer 
groups may be in most respects similarly situated—that is, that they may require 
similar types of service at similar (even if varying) voltage levels. If the costs of providing 

 
115 BEN DINOVELLI, UNIVERSAL SERVICE BY REGULATION (2024) (unpublished manuscript) (on file with author). 
116 Id; RONALD C. TOBEY, TECHNOLOGY AS FREEDOM 10 (1997). 
117 SANDEEP VAHEESAN, DEMOCRACY IN POWER, 113, 131 (2024) 
118 Id. at 78-82. 
119 Gabriel Pacyniak, Greening the Old New Deal, 85 MO. L. REV. 409, 444 (2020). 



 
 

service to one group are different from the costs of serving the other, the two groups 
are in one important respect quite dissimilar. And, as several commentators have 
noted, “charging the same price to two purchasers where the seller's costs with 
respect to each differ must . . . be considered discrimination,” just as charging different 
prices where the seller's costs are the same.120 
 
This is the justification for charging more for residential energy than industrial energy. 
Because the factory costs the utility less to connect, it is considered unfair to charge 
everyone the same. 
 
But the core flaw in this argument is that it frames whether or not there is 
discrimination from the perspective of the utility and not the customer. The argument 
in Alabama Electric Co-Op was that the utility company experienced discrimination 
because the costs to serve are not the same. It would result in “disparity between the 
rates of return on sales to different groups of customers” that the utility receives, as 
the D.C. Circuit noted in the excerpt above. But it is nonsensical to be concerned about 
discrimination to the utility, because if rates were standardized across ratepayer 
classes at the average, utilities would still make the same amount of revenue and 
would not be financially impacted at all. The utility is not being prejudiced because of 
the way in which the “required revenue” is collected. Regardless, the utility receives the 
same amount. 
 
The Federal Power Act is written to prohibit discrimination against customers, not 
against the utilities themselves. It bans the public utility from “grant[ing] undue 
preference or advantage to any person or subject[ing] any person to any undue 
prejudice or disadvantage.”121 When measured from the perspective of the customer, 
all that matters is whether the price per kWh is the same or different. Ratepayers are 
all similarly situated—the utility may incur different costs to serve different parts of a 
region, apartments versus farms, and residences versus businesses, but customers 
have no agency or involvement with or even visibility into those costs. To charge a farm 
and an apartment a different rate per kWh just because it costs more to wire the farm 
is discrimination against the farmer, from the perspective of the farmer. It costs one 
customer more to use the same amount of energy than it costs the other, and the 
analysis should be no more complicated than that. 
 

 
120 Alabama Elec. Co-op, Inc. v. FERC, 684 F.2d 20, 27-28 (D.C. Cir. 1982). 
121 16 U.S.C. 824d(b). 



 
 

At least one court has interpreted state prohibitions against discrimination to mean 
utilities cannot charge different rates even if justified by different costs.122 But 
regardless, this is not a constitutional principle and so it can be fixed through 
legislation. 
 
One last note on this proposal. The model bill would only require even average rates 
among the ratepayer classes. That would still permit variation in rates to, for example, 
incentivize energy efficiency or to give customers plan choices. The bill would also 
permit variation to provide low-income customers or small businesses cheaper rates.  
 

Conclusion 

These proposals are significant. They would immediately lower bills by 30%, saving 
every family $500 year.  
 
But they are not major reforms to the way we regulate utilities. They are merely tweaks 
to the status quo to ensure existing policies are achieving the outcomes they were 
always supposed to achieve. Utility bills are already supposed to be governed by a 
universal-service principle without price discrimination between customers. But 
families pay twice the rate that factories do. Utility investor returns are already 
supposed to be “just and reasonable” and match what investors would earn in 
comparable investments. That is about 7%. Not 10%. Incentives to get utilities to join 
RTOs are no longer needed now that RTOs are the norm. And utilities are already only 
supposed to charge customers for costs of providing energy, not for corporate perks 
like private jets or lobbying expenses.  
 
We should consider changing our current approach to regulating electric utilities. But 
in the meantime, quite a bit of good could be accomplished by simply fixing the 
policies we already have. While we debate those harder issues, legislators should pass 
the Energy Bill Reduction Act to provide short term relief now. 
 
 
 

 
122 Sun City Home Owners Assoc. v. Arizona Corp. Commission, 252 Ariz 1, 6-7 (2021). 



 
 

Appendix A – Federal Energy Bill Reduction Act 

SECTION 1. SHORT TITLE. 
 

This act amending the Federal Power Act may be cited as the “Federal Energy Bill 
Reduction Act of 2026”. 
 
SECTION 2. PURPOSE.  
 

(a) Congress finds and declares that energy bills for customers of investor-
owned public utilities are increasingly unaffordable, with particular concern for 
residential customers. 

(b) Congress finds and declares that a 7% return on equity to public utility 
investors is a sufficient long-term return given the relative low level of risk of public 
utility investments. It is the intent of Congress to protect Americans from paying energy 
bills inflated with excess amounts for excess return to investors. 

(c) Congress finds that residential ratepayers pay, on average, higher prices than 
non-residential ratepayers, in contravention of principles prohibiting discriminatory 
utility rates. It is the intent of Congress to ensure non-discriminatory prices between 
residential and non-residential ratepayers, and thus, lower rates for residential 
ratepayers. 

(d) It is the intent of Congress to protect Americans from funding investor-
owned public utilities’ political influence, promotional advertising, and other activities 
that are primarily for the benefit of utility shareholders or executives and not 
customers. 

(e) Congress finds that these amendments are largely consistent with the 
appropriate interpretation of the already existing Federal Power Act, but that 
Congressional action is warranted to achieve the above-described purposes. 
 
SECTION 3. UNJUST AND UNREASONABLE RATES, AND UNLAWFUL PREFERENCE. 
 

(a) Amendments to Section 205.—Section 205 of the Federal Power Act (16 
U.S.C. 824d) is amended by inserting the following after subsection (g): 
 
 “(h) JUST AND REASONABLE RETURNS FOR TRANSMISSION DEFINED.—The requirement in 
subsection (a) that rates charged by public utilities must be just and reasonable 
requires, for purposes of determining the rates for transmission of electric energy, that 
the amount of the rate attributable to returns to private investors be just and 



 
 

reasonable commensurate with the relatively low long-term cost of capital of public 
utilities. The return is not just and reasonable if it exceeds the greater of 7 percent or 
200 basis points more than the daily yield on 30-year United States Treasury securities.  
 “(i) REBATE PLANS FOR EXCESS RETURNS.—In any fiscal year in which a public utility’s 
actual return on equity for the transmission of electric energy exceeds the applicable 
authorized return on equity, the utility shall pay a pro-rata rebate of the excess 
revenue to rate payers. After each fiscal year, the utility shall report its actual return on 
equity and its rebate plan, as applicable, to the Commission within 60 days of the end 
of the fiscal year. The Commission shall publish the actual return on equity and rebate 
plan on the Commission’s website. Rebates shall be transmitted in lump sum 
payments to ratepayers within 90 days of the end of the fiscal year. 

“(j) UNDUE PREFERENCE OR ADVANTAGE DEFINED.—The requirements in subsection (b) 
prohibiting public utilities from giving undue preference or advantage, and prohibiting 
public utilities from subjecting any person to undue prejudice or disadvantage, 
requires equal average annual costs among ratepayer classes, on a per kilowatt-hour 
basis, inclusive of all revenue from each ratepayer class. A public utility’s rates shall not 
be approved if the average annual price for one class of ratepayers is not equal to the 
average annual price for other classes of ratepayers, within a margin of error of 0.1 
cents per kilowatt hour. To comply with this requirement, public utilities may choose to 
charge equal rates to all public utility customers. Programs or rate allocation plans 
designed to charge low income or small business customers less are not considered 
undue preference or advantage.   

“(k) PROHIBITION ON PASSING UNNECESSARY EXPENSES TO RATEPAYERS.—Public utilities 
may not include the following expenditures as compensable costs in rate proceedings 
before the Commission: 

“(1) Membership dues, sponsorships, or other contributions to an 
industry trade association, group, or related entity incorporated under Section 
501 of the Internal Revenue Code of 1986, as amended, if any portion of those 
contributions support political influence activities or advertising.  

“(2) Charitable giving, including contributions to an organization that 
qualified under Section 501(c)(3) or 501(c)(4) of the Internal Revenue Code of 
1986, as amended. 

“(3) Political influence activities. 
“(4) Promotional advertising. 
“(5) Payments to outside attorneys representing public utilities in 

Commission or court proceedings, or experts testifying on behalf of, or 
otherwise supporting the participation by, public utilities in Commission or court 
proceedings relating to the public utility’s rates. 



 
 

“(6) Contributions to political candidates, political parties, campaign 
committees, issue committees, or independent expenditure committees, or 
other political expenses. 

“(7) A cost, including marketing, administration, or customer service, for 
products or services not regulated by the commission. 

“(8) Penalties or fines, including tax penalties or fines, issued against a 
utility. 

“(9) Board of directors and officers liability insurance, and travel, lodging, 
food, or beverage expenses for a utility’s board of directors and officers or the 
board of directors and officers of a utility affiliate. 

“(10) An owned, leased, or chartered aircraft for the utility’s board of 
directors and officers or the board of directors and officers of a utility affiliate. 

“(11) Investor relations expenses. 
“(12) Unreasonable executive compensation as determined by the 

Commission. 
“(13) Charged off past due accounts that the utility continues to collect or 

has sold to a debt buyer. 
“(14) Expenditures spent to challenge or resist unionization of the utility’s 

employees. 
“(15) Any other cost that is not necessary for the provision of energy to 

energy customers, as determined by the Commission. 
“(l) TIMING OF RATE CASES.—By [60 days after passage], the Commission shall 

publish a rate-review schedule to set rates under the new standards for all public 
utilities. Each public utility shall have new rates approved in accordance with the 
published schedule, and then periodically at least once every two years thereafter. The 
schedule and timing requirements of this section do not apply to wholesale generators 
selling energy in auctions, unless indicated by the Commission. 
 

(b) SECTION 219 REPEALED.—Section 219 of the Federal Power Act (16 U.S.C. 824s) 
is repealed and replaced with the following: 
 

“The Commission shall not allow public utilities to increase the rates charged to 
ratepayers for the purpose of incentivizing public utilities to join a Transmission 
Organization.  
 
 
 
 



 
 

Appendix B – State Energy Bill Reduction Act 

SECTION 1. 
 
This act shall be known, and may be cited, as the [State] Energy Bill Reduction Act of 
2026. 
 
SECTION 2. Purpose  
 

(a) The Legislature finds and declares that energy bills for customers of [STATE]’s 
investor-owned utilities are increasingly unaffordable, with particular concern 
for residential customers. 

 
(b) The Legislature finds and declares that a 7% return on equity to utility investors 

is a sufficient return given the relative low level of risk of utility investments. It is 
the intent of the Legislature to protect the customers of [STATE]’s utilities from 
paying energy bills inflated with excess amounts for excess return to investors. 

 
(c) The Legislature finds that residential ratepayers pay, on average, higher prices 

than non-residential ratepayers, in contravention of principles prohibiting 
discriminatory utility rates. It is the intent of the Legislature to ensure non-
discriminatory rates between residential and non-residential ratepayers, and 
thus, lower rates for residential ratepayers. 

 
(d) It is the intent of the Legislature to protect the customers of [STATE]’s utilities 

from funding those utilities’ political influence, promotional advertising, and 
other activities that are for the benefit of utility shareholders or executives and 
not the customers. 

 
SECTION 3. 
 
Section [XXX.XXX] is added to the [appropriate state code], to read: 
 
XXX.XXX. Permissible Rate of Return 
 

(a) Definitions. For purposes of this section, all of the following definitions apply: 
 



 
 

(1) “30-year Treasury rate” means the average daily yield on 30-year United 
States Treasury securities during the 30 calendar days immediately 
preceding the relevant rate determination, as published by the U.S. 
Department of the Treasury. 

 
(2) “Book equity value” means the net book value of common equity in a utility's 

rate base as determined in its most recent rate proceeding. 
 

(b) Just and Reasonable Return Standard.—The authorized return on equity for any 
utility shall not exceed the greater of 7 percent and the 30-year Treasury rate 
plus 200 basis points. 

 
(c) Timing for rate reviews.—Sixty days after passage of this subsection, the 

Commission shall publish a rate-review schedule for all utilities in their 
jurisdiction for the purpose of reassessing each utility’s rate of return. Each 
utility shall have new rates approved in accordance with the published schedule, 
and then periodically once every two years thereafter. 

 
(d) Rebate for excessive returns above the approved returns.— In any fiscal year in 

which a public utility’s actual return on equity exceeds the applicable authorized 
return on equity, the utility shall pay a pro-rata rebate of the excess revenue to 
rate payers. After each fiscal year, the utility shall report its actual return on 
equity and its rebate plan, as applicable, to the Commission within 60 days of 
the end of the fiscal year. The Commission shall publish the actual return on 
equity and rebate plan on the Commission’s website. Rebates shall be 
transmitted in lump sum payments to ratepayers within 90 days of the end of 
the fiscal year. 

 
(e) Conversion of Assets to Publicly-Owned Utility.— 

 
(1) Utility election to exit. Any utility may reject the return standard in subsection 

(b) by providing written notice to the Commission within 60 days of any rate 
determination applying such standard. 

 
(2) Sale of utility to the Commission. A utility that rejects the return standard 

shall be sold to the Commission at the book equity value as soon as the 
Commission has secured financing and completes the purchase. The utility 



 
 

shall continue to be operated by the incumbent owner under the previously 
authorized rates until the purchase is completed. 

 
(3) Tax-free utility revenue bonds.  

 
(A) Purposes of Bonds. The Commission shall have authority to generate 

funds to purchase a utility asset at book-equity value by selling tax-
free utility revenue bonds. The Commission shall also have authority 
to issue bonds to finance new infrastructure projects initiated by a 
utility that has been purchased under this section.  

 
(B) Bond Terms. All bonds will be sold with a net revenue pledge, 

meaning interest will be paid to investors out of the utility’s revenues 
after payment of all operating expenses. All bonds will have a 30-year 
maturity term.  

 
(C) Bond Auctions. All bonds will be sold to investors in open auctions. 

The Commission will sell bonds at a competitive rate to the lowest 
bidders.  

 
(4) Operation of utilities purchased under this section. Utilities purchased under 

this section shall be operated as a corporation wholly owned by the 
Commission, with the following conditions. 

 
(A) Rate of return. The authorized rate of return for ratemaking purposes 

before the Commission will be the amount of revenue necessary to 
pay interest to bond-holders and to accrue a fund for purposes of 
repaying principal upon maturity of bonds. Once bonds are repaid, 
the publicly-owned utility shall not charge ratepayers for a rate of 
return. 

 
(B) Bond repayment fund. Utilities purchased under this section shall 

establish a separate investment account to invest funds collected 
from ratepayers in order to repay principal upon the maturity of 
bonds issued under this section. Returns on this investment account 
shall be projected and accounted for in the rate of return calculation 
in subsection (A).  

 



 
 

(C) Utility Employees. Employees of the utility purchased under this 
section shall continue to work for the utility and shall not be treated 
as government employees subject to civil service laws of the state. 
The sale to the commission shall not affect any existing collective 
bargaining agreement, or change the right of employees to 
collectively bargain. 

 
(D) Budget. The finances, accounts, funding, and budget of the utility shall 

be segregated from the state treasury and shall not be otherwise 
considered general funds of the state. The state Treasury and the 
Commission shall not be liable for debts or obligations of the utility.  

 
(E) Articles of Incorporation. The utility shall be incorporated in the state 

of [STATE] and governed as a [STATE] corporation under [STATE] law. 
 

(F) Board of Directors. The Board shall have the powers and 
responsibilities typical of a corporate Board in the state of [STATE]. 
The chair of the board shall be the chair of the Commission. The 
remaining board members shall consist of commissioners on the 
Commission.  

 
(G) Activities of the utility. A utility purchased under this section shall be 

operated as a going concern and may invest in new infrastructure, 
including new energy generation and distribution or transmission 
infrastructure, and upkeep. The utility may decide to change policies, 
change plans offered to customers, and make other changes to the 
business. Business decisions and investments of the utility shall be 
determined by the Board of Directors and the executives that the 
Board elects. 

 
SECTION 4. 
 
Section [XXX.XXX] is added to the [appropriate state code], to read: 
 
XXX.XXX. Undue Discriminatory Allocation of Revenue Among Customers 
 
A utility’s rates shall be considered unduly discriminatory and shall not be approved by 
the Commission if average annual per kilowatt-hour costs incurred by different 



 
 

ratepayer classes differ, including between residential, industrial, and commercial 
classes. To determine whether annual costs differ, the Commission shall include 
revenue from all sources, calculated or projected on an annual basis, and divided by 
the ratepayer class’ actual or projected energy usage. A utility’s rates shall not be 
approved if the average total cost for one class of ratepayers is not equal to the 
average total cost for other classes of ratepayers, within a margin of error of 0.1 cents 
per kilowatt hour. To comply with this requirement, utilities may choose to charge 
equal rates to all utility customers, but flat rates are not required. Programs or rate 
allocation plans designed to charge low income or small business customers less are 
not considered undue preference or advantage.   
 
SECTION 5. 
 
Section [XXX.XXX] is added to the [appropriate state code], to read: 
 
XXX.XXX. Prohibition on Passing Unnecessary Expenses to Rate-payers 
 

(a) For purposes of this section, all of the following definitions apply: 
 

(1) “Above-the-line account” means an account that contains expenses that a 
utility recovers from ratepayers, including an account that contains expenses 
that the utility used to calculate a revenue requirement request in its general 
rate case. 

 
(2) “Below-the-line account” means an account that contains expenses that a 

utility does not generally recover from ratepayers. 
 

(3) “Compensation” means salary, a bonus, benefits, or other consideration of 
any value. 

 
(4) “Covered business unit” means a division, department, or other 

organizational employee group within a utility that performs activities 
specified in subdivision (b). 

 
(5) “Expense” means a payment to an external entity, a cost incurred by a parent 

company or corporate affiliate and invoiced to a utility, and compensation 
paid to an employee of a utility. 

 



 
 

(6) (A) “Political influence activity” means either of the following: 
 

(i) An activity for the purpose of directly or indirectly 
influencing any of the following: 

 
(I) The adoption, repeal, or modification of federal, state, 

regional, or local legislation, regulations, or ordinances. 
 

(II) The election, recall, appointment, or removal of a public 
official or the adoption of initiatives or referenda. 

 
(III) The approval, modification, or revocation of 

franchises of a utility. 
 

(IV) Public opinion with respect to legislation, regulations, 
ordinances, elections, referenda, or rate setting of a 
utility. 
 

(V) Decisions of federal, state, regional, or local public 
officials. 

 
(ii) Research, preparation, or any other activity undertaken for 

the purpose of supporting any activities specified in clause 
(i). 

 
(B) “Political influence activity” does not include any of the following: 

 
(i) An activity that is directly and necessarily related to 

appearances before regulatory or other governmental 
bodies in connection with the utility’s existing or proposed 
operations of the utility’s regulated system. Policies affecting 
the use of gaseous fuels or electricity are not directly and 
necessarily related to the utility’s existing or proposed 
operations. 

 
(ii) An activity that is directly related to a commission-approved 

energy efficiency program or another commission-approved 



 
 

public purpose program if the participation of the utility has 
not otherwise been prohibited by the Commission. 

 
(iii) An activity that responds to a request by a legislative 

committee, the Commission, or a government agency for 
technical information from the utility. 

 
(iv) An activity required by applicable federal or state statute, or 

by order of a regulatory authority, and undertaken for the 
purpose of satisfying that statutory or regulatory 
requirement. 

 
(7) (A) “Promotional advertising” means written, online, video, or audio 

communications that primarily build the public image of a utility and that is 
not required by the Commission, including communications about the 
undergrounding of electrical lines or other actions that a utility may take in 
the future. 

 
(B) “Promotional advertising” does not include, except as specified in 
subparagraph (A), any of the following: 

 
(i) Public messages that the utility is directed to publish by a 

federal, state, or local agency. 
 

(ii) Public messages that provide information on safety 
measures, emergency conditions, the conservation of 
energy, rates, utility programs and services approved by the 
Commission, or service interruptions, and that do not 
primarily build the public image of the utility. 

 
(iii) Public messages providing necessary information to 

customers about specific actions the customers can take for 
their safety. 

 
(8) “Public official” means a decisionmaker within an administrative agency or 

legislative body at the local, regional, state, or federal level, or an executive 
officer at the local, regional, state, or federal level. 

 



 
 

 
(b) Except as provided in subdivision (c), a utility shall not record to an above-the-

line account, or otherwise recover from ratepayers, direct or indirect costs of 
any of the following: 

 
(1) Membership dues, sponsorships, or other contributions to an industry trade 

association, group, or related entity incorporated under Section 501 of the 
Internal Revenue Code of 1986, as amended, if any portion of those 
contributions support political influence activities or advertising. This 
paragraph does not apply to fees for professional licenses necessary for 
employee job duties. 

 
(2) Charitable giving, including contributions to an organization that qualified 

under Section 501(c)(3) or 501(c)(4) of the Internal Revenue Code of 1986, as 
amended. 

 
(3) Political influence activities. 

 
(4) Promotional advertising. 

 
(5) Payments to outside attorneys representing utilities in Commission or court 

proceedings or experts testifying on behalf of, or otherwise supporting the 
participation by, utilities in Commission or court proceedings relating to the 
utility’s rates. 

 
(6) Contributions to political candidates, political parties, campaign committees, 

issue committees, or independent expenditure committees, or other political 
expenses. 

 
(7) A cost, including marketing, administration, or customer service, for products 

or services not regulated by the commission. 
 

(8) Penalties or fines, including tax penalties or fines, issued against a utility. 
 

(9) Board of directors and officers liability insurance, and travel, lodging, food, or 
beverage expenses for a utility’s board of directors and officers or the board 
of directors and officers of a utility affiliate. 

 



 
 

(10) An owned, leased, or chartered aircraft for the utility’s board of directors 
and officers or the board of directors and officers of a utility affiliate. 

 
(11) Investor relations. 

 
(12) Unreasonable executive compensation. 

 
(13) Charged off past due accounts that the utility continues to collect or has 

sold to a debt buyer. 
 

(14) Expenditures spent to challenge or resist unionization of the utility’s 
employees. 

 
(c) Subdivision (b) does not prohibit a utility from recording to an above-the-line 

account payments made pursuant to an agreement authorized by the National 
Labor Relations Act (29 U.S.C. Sec. 151 et seq.) or payments authorized by the 
federal National Labor Management Cooperation Act of 1978 (Public Law 95-
524), and does not restrict any use permitted by federal law of moneys paid 
pursuant to those federal acts. 

 
(d) (1) A utility shall clearly and conspicuously disclose in all of its public messages 

whether the costs of the public messages are being paid for by the utility’s 
shareholders or ratepayers. 
 
(2) A disclosure is not clear and conspicuous if the disclosure is difficult to hear 
or read, or if the placement of the disclosure is easily overlooked. 

 
(3) For public messages recorded to an above-the-line account, the utility shall 

identify, in response to a request from a party in the utility’s most recent 
general rate case, which expense or capital account is the source of the 
funding. 

 
(e) (1) On or before [9 months after passage], and annually thereafter, each utility 

shall report all of the following information from the previous calendar year to 
ensure the utility’s compliance with this section: 

 



 
 

(A) (i) A list of covered business units of the utility. Except as specified 
in clause (ii), for each covered business unit, the report shall 
contain all of the following: 

 
(I) A list of each employee’s name and job title. 

 
(II)  A job description of each listed employee sufficient to  
describe the employee’s responsibilities. 

 
(III) The total annual compensation provided to each 

listed employee. 
 

(IV) The number of hours booked to an above-the-line 
account for each listed employee. 

 
(V) The percent of total annual compensation booked to an 

above-the-line account for each employee. 
 

(ii) This subparagraph does not apply to an employee represented 
by a labor organization, covered under a valid collective bargaining 
agreement, and performing activities described in this chapter at 
the direction of the labor organization. 

 
(B) To the extent the utility retains outside vendors to perform 

activities described in subdivision (b) and those vendors conduct 
any other work where the costs of the work are recorded to 
above-the-line accounts, the utility shall provide the Federal Energy 
Regulatory Commission Uniform System of Accounts number 
under which those costs are recorded and a log documenting the 
time, work performed, total cost incurred, how those costs benefit 
ratepayers, and the reason those activities are not deemed to be 
activities for which the recovery through rates of those costs is 
prohibited pursuant to subdivision (b). 

 
(C) A detailed accounting of expenses booked to an above-the-line 

account for participation in each Commission proceeding for 
which the utility is a party, including employee compensation, and 
vendor and other expenses. 



 
 

 
(2) The Commission shall make all reports filed pursuant to paragraph (1) with 
the commission publicly available. 

 
(f) The Commission shall monitor and investigate compliance and noncompliance 

with this section. 
 

(g) Moving an expense to a below-the-line account after it was booked to an above-
the-line account does not protect that expense from being disclosed to the 
Commission or disclosed in response to a discovery request or order in a 
general rate case or other relevant Commission proceeding. 

 
(h) (1) In addition to any disallowance or future adjustment ordered by the 

commission, the Commission shall assess a civil penalty, based on the severity 
of the violation, against a utility that violates subdivision (b) or fails or neglects to 
comply with any part or provision of any order, decision, decree, rule, direction, 
demand, or requirement of the Commission implementing subdivision (b). 

 
(2) This section does not limit the Commission’s authority under any other law to 
assess a penalty or sanction against a utility that violates subdivision (b) or fails 
or neglects to comply with any part or provision of any order, decision, decree, 
rule, direction, demand, or requirement of the Commission implementing 
subdivision (b). 

 
 
 
 
 
 


