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The Presidency and the Bureaucracy: The Levers
- of Presidential Control

id E. Lewis and Terry M. Moe

ief executive” is not a presidential title that appears in the Constitution. Indeed,
he constitutional separation of powers grants considerable authority over the
ecutive branch, or bureaucracy, to Congress as well as to the president. Nonetheless,
ern presidents work hard to maximize their control of the bureaucracy and to
the balance of political power in their own favor. David E. Lewis and Terry M.
Voe explain why presidents seek to make themselves “chief executives”; and, after
eviewing the constitutional and historical aspects of the relationship between the
esidency and the bureaucracy, they offer case studies in the areas of personnel,
budgets, and regulatory review to illuminate how presidents do it—and why they

j ally succeed.

s A t 8 p.m. on Friday, December 30, 2005, President George W. Bush sent an
‘ email. In it was a simple “signing statement,” written to guide administra-
. e agencies and the courts in their interpretation of a new bill that he had just
igned into law.!

~ This was no ordinary legislation. It included a provision called the Detainee
t*«f eatment Act, sponsored by Sen. John McCain in response to harrowing rev-
elations about the Abu Ghraib prison scandal and the interrogation tactics
‘employed in the president’s war on terror.> Bush had publicly opposed the act
‘with veto threats and aggressive lobbying, arguing that it impinged on his con-
;thtutlonal powers and limited the discretion he required to keep the nation safe
’ﬁ ffom terrorists. Nonetheless, the bill overwhelmingly passed both the Senate
'(90—9 and the House (308-122).3 Confronted with veto-proof majorities, the
 president relented and, in a public meeting with Senator McCain, agreed to
~ sign the bill.4

~ Bush’s email, however, unilaterally unraveled the legislation McCain had
:'fought so hard to secure. The signing statement read, “The Executive Branch
~ shall construe ... the Act, relating to detainees, in a manner consistent with the
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constitutional authority of the President to supervise the unitary Executive
Branch and as Commander in Chief and consistent with the constitutional limj-
tations on the judicial power.”s In other words, detainee treatment practices
would not be governed by the legislation Congress had enacted, but rather by
the president’s interpretation of his authority under the Constitution. Detainee
treatment practices in the defense and intelligence bureaucracy—the parts of
the government that were charged to carry out the law and give it meaning—
would proceed as the president instructed, not as Congress had sought to
require.

It is tempting to see this episode through a very narrow lens—the presi-
dency of George W. Bush—and to think that, because Bush was one of the
nation’s least popular presidents, excoriated by his many critics for excessive
uses of presidential power, there must be something off-the-charts about his
legislation-gutting email. But in fact, Bush’s action was not unusual at all.
Presidents have been issuing signing statements since James Monroe, and mod-
ern presidents have used them with increasing frequency.® Congress doesn’t
like it. But presidents do.

What was Bush trying to achieve when he attached his signing statement to
the Detainee Treatment Act? By telling the bureaucratic agencies charged to
implement the new law what he considered its language to mean, and thus
how he expected it to be carried out, Bush was attempting to exercise control
over the bureaucracy—and in so doing, to shape the content and outcomes of
public policy.

Writ large, this is what all modern presidents do. Sometimes they use sign-
ing statements, but far more often they rely upon other levers of presidential
power, such as appointments, budgets, and regulatory review, that are better
known. Whatever the mechanisms, all presidents routinely and systematically
take actions throughout their terms of office that are designed to bring the
bureaucracy more fully under their control. Indeed, they have little choice but
to do so. Almost all important policies are carried out by public agencies of one
kind or another—and precisely because this is unavoidably true, the bureau-
cracy makes up virtually the entire corpus of government. Any president who
hopes to be a strong leader and put his stamp on the nation’s public policy must
control the bureaucracy. Or at least gain as much control as possible.

Throughout our nation’s history, presidents have made a good deal of
progress on this front. During the nineteenth century, there was very little
bureaucracy because the departments and agencies of the executive branch
were few in number and small in size and scope. Presidents tended to be weak
and Congress strong. But as the federal government began actively addressing
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jiurgeoning problems of industrial society during the early decades of the
entieth century, particularly during the New Deal of the 1930s, American
eaucracy grew enormously. And as the bureaucracy grew, so did the presi-
icy, which evolved into a complex institution whose specialized compo-
ts—the Office of Management and Budget (OMB), the National Security
uncil, the White House domestic policy staff, the White House appoint-
nts unit, and many others—are devoted largely to providing the president
‘ the capacity to impose centralized control on the bureaucracy.” These
svelopments are among the defining features of modern American govern-
ent: a government that is bureaucratic and presidentially led.

Yet presidential control is far from complete. Precisely because bureaucracy
0 central to public policy, Congress cares about the bureaucracy too. Indeed,
is is putting it mildly. Congress knows that, unless it can shape the substance
bureaucratic action, the laws its legislators write and the benefits they attempt
) bring home to constituents and powerful interest groups are worth little
‘ re than the paper on which they are written. Congress has formidable weap-
ns to employ, moreover, in bringing its preferences to bear: it authorizes
areaucratic agencies’ programs, supplies the money for agencies to operate,
d oversees their behavior.

- The stage is set, then, for an ongoing struggle between the president and
‘}‘» ngress over which branch controls the bureaucracy—a struggle that is guar-
nteed, even encouraged, by a Constitution that puts no single branch in charge,
nd indeed barely deals with the bureaucracy at all. Any effort to understand
residential leadership must understand the nature of this perpetual battle over
bureaucracy, how presidents have responded to it, and how well they have
lone—and can be expected to do—in gaining the upper hand.

The challenge facing presidents is a daunting one. But despite the obstacles
that the American system of checks and balances purposely puts in their way,
and despite the awesome powers of a turf-conscious Congress, presidents
have inherent advantages in the struggle to control the federal bureaucracy—
dvantages that have allowed them, slowly but surely, to outmuscle Congress
(much of the time) and play the predominant role in harnessing the bureau-
acy toward their own ends. We are not saying that presidents reign supreme.
‘We are saying instead that, although the separation of powers is naturally brutal
10 presidents, they have made it less so through strategic and aggressive action.
~ In the first part of the chapter, we show that a distinctive logic governs this
struggle for control. Along the way, we explain how decisions about the bureau-
Cracy are made in the political process, the relative roles that the president and
‘Congress play, and the forces that give rise to key presidential advantages. In the
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second part, we detail how presidents have used their inherent advantages
through various levers of power. Specifically, they have increased their strategjc
use of presidential appointees across the government, they have extended their
control over the federal budget, and they have centralized the review of agency
rulemaking in their own hands. Through these actions they have gained more
control over the nation’s bureaucracy, and over its policies and governance,
than the constitutional fragmentation of power would otherwise provide.

The President, the Congress, and the Dynamics of Control

To understand the dynamics of control, we need to start at the beginning
with how the bureaucracy is organized. Although this topic may seem sterile
and far removed from politics, it is anything but. Organization matters,
Everyone in the political process knows that the specifics of agency organiza-
tion—mandates, structures, personnel systems, locations in the hierarchy of
government, and more—have profound consequences for how policies are
interpreted and carried out, as well as for which politicians and groups are in a
position to exercise control. Because decisions about organization are matters

of strategy and struggle, they are intensely political.®

Within Congress, the legislative designers of public agencies tend to view the
bureaucracy in parochial terms. As individual actors in a fragmented system,
legislators and interest groups are not held responsible for the performance of
the bureaucracy as a whole, as presidents are. They have little concern for broad

issues of management, efficiency, and coordination, as presidents do. Interest
groups have their eyes on their own interests and not much else. Legislators
have their eyes on their own electoral fortunes, and thus on the special (often
local) interests that can bring them security and popularity in office. For both
interest groups and legislators, politics is not about the system. It is about the
pieces of the system, and about ensuring the flow of benefits to constituents
and special interests. As we see in the following sections, political parties
modify these tendencies somewhat. But the tendencies remain fundamental.

What are the implications for how the bureaucracy gets organized? In any
particular case, of course, a winning legislative coalition wants an agency that
will carry out its favored policies effectively. But this is not simply a matter of
designing organizations to be effective. For what an agency actually does will
depend on who controls it and what they want it to do. If control of the agency
falls into the “wrong” hands, the most effective organization in the world will
not help. The key challenge a legislative coalition faces is to ensure its own
control, and to insulate against the control of others.
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The way to accomplish such control most directly is to specify the agen-
y's organization in great detail by establishing decision procedures, stan-
rds, timetables, personnel rules, and other structural features. A strategically
esigned compendium of such rules serves to tell the agency precisely what to
0 and how to do it. In this way, the legislative coalition that passes the law is
;le to exercise control ex ante, embedding its interests in formal restrictions
hat, by giving the “right” direction to agency behavior, also insulate it from
ture influence by opponents. The benefits of insulation do not come cheap,
because restrictive rules can easily undermine the agency’s effectiveness by
5,: enying it the discretion it needs to do a “good” job. But in a world of political
ncertainty, where enemies abound, this is a price worth paying if the agency is
to be protected.
- Presidents are prime targets of this strategy, even when legislative coalitions
g gard the current incumbent as friendly. The reason is that all presidents, for
institutional reasons, use their power in ways that are threatening to legislators
and groups. As national leaders with a broad, heterogeneous constituency,
presidents think in grander terms than members of Congress about social
problems and the public interest, and they tend to resist specialized appeals.
Moreover, because presidents are held uniquely responsible by the public for
irtually every aspect of national performance, and because their leadership
turns on effective governance, they have strong incentives to seek centralized
control of the bureaucracy, both for themselves and for their policy agendas.
‘1' Legislative coalitions often have reason, then, to try to insulate agencies from
': presidential influence. All the formal restrictions mentioned here help to do
that: by specifying the features of agencies’ organization—and thus the rules
that ultimately guide their behavior—in excruciating detail, they help to insulate
agencies from external control, including presidential control. Other restrictions
are aimed directly at presidents themselves. The independent commission, for
‘example, is a popular structural form that restricts presidents’ appointment and
removal powers, as well as their budgetary and managerial reach. Similarly, leg-
'islation is sometimes crafted to limit the number of presidential appointees in
an agency, and to use civil service hiring procedures and professional credential
requ1rements as protections against presidential control.

So although presidents are nominally in charge of the entire executive
" branch, the American political system makes it very difficult for them to exer-
~ Cise genuine control. This is a built-in problem, ultimately traceable to the
constitutional separation of powers and its far-reaching consequences for poli-
tics. The bureaucracy is a product of this politics. It is heavily influenced by the
 fragmented, decentralized forces that animate congressional decision making,
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and it is slowly pieced together over time—agency by agency, program by
program, unit by unit, procedure by procedure—with little overarching concern
for the whole, and with conscious, strategic effort to insulate its components from
possible opponents. The bureaucracy is not designed to be centrally controlled
by presidents, or by anyone else. Yet controlling it is essential to presidential
leadership.

What can presidents do?

Presidential Discretion and Unilateral Power

There is actually quite a lot that presidents can do to control the bureau-
cracy. In the fractious, often chaotic politics that separation of powers tends to
generate, presidents enjoy important advantages over Congress in the ongoing
struggle for control. Over time, these advantages have allowed presidents to
move the structure of the bureaucratic system, however haltingly and episodi-
cally, along a presidential trajectory—shifting the balance of power in their
favor, and giving them greater (if still very imperfect) control.

Presidents are greatly advantaged by their position as chief executive, which
gives them many opportunities to make unilateral decisions about structure
and policy. If they want to develop their own institutional capacity (by beefing
up the apparatus of the institutional presidency), review or revise agency deci-
sions, coordinate agency actions, make changes in agency leadership, or other-
wise impose their views on the bureaucracy, they can simply act—claiming the
legal right to do so—and leave it to Congress and the courts to react. For rea-
sons discussed later, Congress often finds this difficult or impossible to do, and
the president wins by default. The ability to win by default is a cornerstone of
the presidential advantage.

Why do presidents have powers of unilateral action?? Part of the answer is
constitutional. The Constitution, rather than spelling out their authority as
chief executive in detail through specific enumerated powers—a strategy
favored by those among the Framers who were most concerned with limiting
the executive—is largely silent on the nature and extent of presidential author-
ity, especially in domestic affairs. It broadly endows presidents with the “execu-
tive power” and charges them to “faithfully execute the laws,” but says little else.
This very ambiguity, as Richard Pious notes, “provided the opportunity for the
exercise of a residuum of unenumerated power.”’® The proponents of a strong
executive at the Constitutional Convention were well aware of that.

The question of what the president’s formal powers really are, or ought t0
be, will always be controversial among legal scholars. But two things seem rea-
sonably clear. One is that if presidents are to perform their duties effectively,
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ey must be (and in practice are) regarded as having certain legal prerogatives
jat allow them to do what executives do: manage, coordinate, staff, collect
formation, plan, reconcile conflicting values, and so on. This is what it means,
ractice, to have the executive power." The other is that, although the con-
int of these prerogative powers is often unclear, presidents have been aggres-
ve in pushing an expansive interpretation: rushing to claim the gray areas of
e law, asserting their rights of control, and exercising them—whether or not
ther actors, particularly in Congress, happen to agree.” Many of the same
ouments can be made for the president’s role as commander in chief, but the
residential advantages are stronger and more obvious when it comes to war
nd foreign policy—so we continue to highlight the grounds for unilateral
idential action in the domestic realm, and in governance generally.”’

" The courts, which have the authority to resolve ambiguities about the presi-
ent’s proper constitutional role, generally have not chosen to do so. Certain
contours of presidential power have been clarified by major court decisions—on
he removal power, for instance, and executive privilege—and justices have
ometimes offered their views on the president’s implied or inherent powers as
hief executive. But the political and historical reality is that presidents have
argely defined their own constitutional role by pushing out the boundaries of
heir prerogatives.'*

~ Congress can do nothing to eliminate presidents’ executive power. Presidents
are not Congress’s agents. They have their own constitutional role to play and
their own constitutional powers to exercise, powers that are not delegated to
them by Congress and thus cannot be taken away. Any notion that Congress
makes the laws and that the president’s job is simply to execute them—to follow
rders, in effect—overlooks what separation of powers is all about: presidents
have authority in their own right, coequal to Congress and not subordinate to it.
Precisely because presidents are chief executives, however, what they can and
cannot do is also shaped by the goals and requirements of the laws they are
Charged to execute. And Congress has the right to be as specific as it wants in
writing these laws, as well as in designing the agencies that administer them. If
Congress likes, it can specify policy and structure in enough detail to narrow
agency discretion considerably, and with it the scope of presidential control. It
also impose requirements that explicitly qualify and limit how presidents
lL nay use their prerogative powers—as it has done, for example, in protecting
‘members of independent commissions from removal and in mandating civil

Service protections.”
- Yet these sorts of restrictions ultimately cannot contain presidential power.
“To begin with, presidents are powerful players in the legislative process, and

The Presidency and the Bureaucracy 373



ﬁ

because discretion is the foundation of their power and ultimate success in
controlling the bureaucracy, they will fight for statutes that give them as much
discretion as possible, and they can veto those that don’t. All legislation, as 3
result, is inevitably shaped to some degree by the presidential drive to increase
administrative discretion.’ In addition, legislators have their own incentive to
craft bills that delegate considerable discretion to agencies and presidents in
order to pursue their own goals. Legislators’ main concern, politics aside, is for
the effective provision of benefits to their constituents. For problems of even
moderate complexity, especially in an ever-changing and increasingly interde-
pendent and complicated world, this requires putting most aspects of policy
and organization in the hands of agency professionals and allowing them to use
their expert judgment to flesh out the details. It requires, in other words, the
delegation of discretion. And once this is done—as it regularly is, year in and
year out—presidents and agencies do the actual governing, not Congress.

Thus, although legislators and groups may try to protect their agencies by
burying them in rules and regulations, a good deal of agency discretion will
remain, and presidents cannot readily be prevented from turning it to their
own advantage. They are centrally and supremely positioned in the executive,
they have great flexibility to act, they have a vast array of powers and mecha-
nisms at their disposal, they have informal means of persuasion and influ-
ence—and they, not Congress, are the ones who are ultimately responsible
for day-to-day governance. Even when Congress directly limits a presidential
prerogative, such as the removal power, presidents have the flexibility simply to
shift to other avenues of discretionary action.

In part, Congress’s problem is analogous to the classic problem a board of
directors faces in trying to control management in a private firm.” The board,
representing owners, tries to impose rules and procedures to ensure that man-
agement will behave in the owners’ best interests. But managers have their own
interests at heart, and their expertise and day-to-day control of operations
allow them to strike out on their own. Congress faces the same problem with
presidents. However much it tries to structure things, presidents can use their
own institution’s—and through it, the bureaucracy’s—informational and
operational advantages to promote the presidential agenda.

Yet Congress’s situation is even worse than the corporate analogy would
suggest. In business settings, the owners may well have control problems,
but they also have supreme authority over their managers, whom they have the
right to hire and fire—and thus they have major levers for gaining the upper
hand. In American politics, Congress has no such authority. Its executive
officers—presidents—have all the resources for noncompliance that corporate
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anagers do, and in addition they are not Congress’s agents in the scheme of

overnment. Presidents have formal authority in their own right. Congress
oes not hire them, it cannot fire them short of impeachment, and it cannot
cture their powers and incentives in any way it might like. Yet Congress is
srced to entrust them with the execution of the laws. From a control stand-
oint, this is your basic nightmare.

It is also important to recognize that, although Congress can try to limit
residential prerogatives by enacting statutes, presidents are greatly empowered
hrough statutory law whether Congress intends it or not. Some legislative grants
f power to the presidency are explicit, such as the negotiation of tariffs and the
versight of mergers in the foreign trade field. But the most far-reaching addi-
lons to presidential power are implicit. When new statutes are passed, almost
gardless of what they are, they increase presidents’ total responsibilities and
e them a formal basis for extending their authoritative reach into new realms.
\t the same time, the new statutes add to the total discretion available for presi-
ential control, as well as to the resources contained within the executive.

It may seem that the proliferation of statutes would tie presidents in knots as
' ey pursue the execution of each one. But the opposite is true: the aggregate
ffect of all these statutes on presidents is liberating and empowering. Presidents,
s chief executives, are responsible for all the laws—and, inevitably, those laws
'- n out to be interdependent and conflicting in ways that the individual stat-
utes themselves do not recognize. As would be true of any executive, the presi-
dent’s proper role is to rise above a myopic focus on each statute in isolation, to
oordinate policies by taking account of their interdependence, and to resolve
ta tutory conflicts by balancing their competing requirements. All of this
ords presidents substantial discretion, which they can use to impose their
priorities on government.'8

Congress’s Collective Action Problems

" Another major source of presidential advantage deserves equal emphasis.
Presidents are unitary actors who sit alone atop their own institution, the
Executive Office of the President. Within that institution, what they say goes. In
contrast, Congress is a collective body that can make decisions only through the
laborious aggregation of member preferences. As such, it suffers from serious
Collective action problems that presidents not only avoid, but can exploit.

This crucial fact of political life is too often overlooked. Scholars and
journalists tend to reify Congress, treating it as an institutional actor like the
esident and analyzing their interbranch conflicts accordingly. The president
and Congress are portrayed as fighting it out, head to head, over matters of
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institutional power and prerogative. Each is seen as defending and promoting
its own institutional interests. The president wants power, Congress wants
power, and they struggle for advantage.

This portrayal misconstrues things. Congress is made up of hundreds of
members, each a political entrepreneur, each dedicated to reelection, each sery-
ing a district or state. Although they have a common stake in upholding the
institutional power of Congress, this is a collective good, not an individual one,
and as such can only weakly motivate their behavior.! Members of Congress
are trapped in a classic prisoner’s dilemma: all of them might benefit if they
could cooperate in defending or advancing Congress’s power, but each has a
strong incentive to free ride if supporting the collective good is politically costly
to them as individuals. Just as most citizens, absent taxation, would not volun-
tarily pay for their share of the national defense, so most legislators will not
flout the interests of their constituents or key interest groups if that is the price
of protecting congressional power. If a legislator is offered a dam or a veterans’
hospital or a new highway in exchange for supporting a bill that, among other
things, happens to reduce Congress’s power relative to the president’s, there is
little mystery as to where the stronger incentives would lie.

The internal organization of Congress, especially its party leadership, imposes
a modicum of order and gives it a certain capacity to guard its power.2° Indeed,
in recent decades, with the parties ever more ideologically polarized and party-
line votes increasingly common, it may appear that party leaders have been
strong enough to stifle the fractious inclinations of their members, coordinate
and direct behavior, and get Congress to defend itself by acting coherently as an
institution. But there is less institutional strength here than meets the eye.

What has happened in recent decades, more fundamentally, is that the con-
stituencies within each party have become more homogeneous, mainly because
the conservative South has become more Republican and the liberal Northeast
has become more Democratic. Party leaders—who are elected by their mem-
bers and highly sensitive to their needs—have been better able to mobilize
them to vote together because there are many more issues on which they
already agree. Not so, however, when they don’t agree. Constituency is still in
the driver’s seat, and much of what looks like the power of leaders is really a
reflection of shared constituency concerns and ideology. Leaders have no license
to force members to do what they don’t want to do, or don’t really care about—
such as taking costly action to protect Congress’s institutional power relative to

the president’s—in the face of competing inducements to behave otherwise.?
The party that doesn’t occupy the presidency, of course, does have an elec-
toral reason—although it is not directly related to protecting Congress as an
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ji titution—for challenging the president on some occasions. If its members
make him look bad, and if they are able to tarnish his party’s label, then
they are more likely to win the next election. In addition to the forces of con-
stituency, then—which can easily be centrifugal, and thus can be played upon
by presidents—Ilegislators have a “shared electoral fate” that shapes at least part
of their political calculus and may induce them to stand up to the president
when he tries to enhance his power. There is a flip side to this phenomenon,
however, that works in the opposite direction and undercuts its efficacy: legisla-
tors in the president’s own party have a shared electoral fate in seeing that he
wins—and they have an incentive to undermine any effort by Congress to
strike back at him or foil his plans. This is just another example of how complex
the congressional decision process is, and how many collective action problems
and in the way of strong, coherent legislative action.

Presidents are not hobbled by collective action problems. Supreme within
their own institution, they can simply make authoritative decisions about what
to do—and then do it. On occasion, their interests as individuals may conflict
with those of the presidency as an institution. The short-term pressures on
them to enhance the loyalty of an agency like OMB, for example, could cause
them to overly politicize it, and this could undercut the institutional presiden-
cy’s long-term capacity for expertise and competence.?> But most of the time,

here is also substantial congruence between the president’s individual interests
and the interests of the institution.

- Insum, presidents have both the will and the capacity to promote the power
of their own institution, but individual legislators have neither and cannot be
‘expected to promote the power of Congress in a coherent and forceful way.
This basic imbalance means that presidents will behave imperialistically and
fOpportunistically, but that Congress will not do the same by formulating an
offensive of its own, and indeed will not even be able to mount a consistently
 effective defense of its authority against presidential encroachment.

l" Congress’s situation is all the worse because its collective action problems do
more than weaken its will and disable its capacity for action. They also allow
 Presidents to manipulate legislative behavior to their own advantage by getting
- members to support or at least acquiesce in the growth of presidential power.
, One reason for this has already been established by political scientists: in

-any majority-rule institution with a diverse membership, so many different
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majority coalitions are possible that, with the right manipulation of the agenda,
outcomes can be engineered to allow virtually any alternative to win against
any other.?> Put more simply, agenda setters can take advantage of the collective
action problems inherent in majority-rule institutions to get their own way.

Presidents have at least two important kinds of agenda-setting power. First,
because Congress is so fragmented, presidentially initiated legislation is the
most coherent force in setting the legislative agenda. The issues Congress deals
with each year are fundamentally shaped by the issues presidents decide are
salient.*# Second, presidents set Congress’s agenda when they or their appoin-
tees in the bureaucracy act unilaterally to alter the status quo—by making the
Environmental Protection Agency less aggressive in enforcing the Clean Air Act,
for example, or by having the Occupational Safety and Health Administration
conduct fewer on-site inspections of worker safety. This sort of thing happens all
the time, and Congress is forced to react or acquiesce. In either case, presidents
can choose their positions strategically, with an eye to the various majorities in
Congress, and engineer outcomes more beneficial to the presidency than they
could if dealing with a unified opponent.2s

Presidential leverage is greatly enhanced by the maze of obstacles that stand
in the way of each congressional decision. A bill must pass through subcommit-
tees, committees, and floor votes in both the House of Representatives and the
Senate; it eventually must be passed in identical form by both houses; and it is
threatened along the way by rules committees, filibusters, holds, and other pro-
cedural roadblocks. Every one of these veto points must be overcome if Congress
is to act. Presidents, in contrast, need to succeed with only one to ensure that
their newly determined status quo will prevail.

More generally, the transaction costs of congressional action are enormous.
Not only must coalitions somehow be formed among hundreds of legislators
across two houses and a variety of committees—a challenge that requires intri-
cate coordination, persuasion, trades, promises, and all the rest—but owing to
scarce time and resources, members must also be convinced that the issue at
hand is more deserving than the hundreds of other issues competing for their
attention. Party leaders and committee chairs can help, but the obstacle-strewn
process of generating legislation remains incredibly difficult and costly. And
because it is, the best prediction for most issues most of the time is that
Congress will take no positive action at all. Whatever members’ positions on an
issue, the great likelihood is that nothing will happen.

When presidents use unilateral powers and discretion to shift the status quo,
what they want most from Congress is no formal response at all—which is
exactly what they are likely to get. This would be so in any event, given the
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. ultiple veto points and high transaction costs that plague congressional
choice. But it is especially likely when presidents and their agents enter the leg-
islative process on their own behalf—dangling rewards, threatening sanctions,
offering side payments, and perhaps most important, mobilizing the legislators
n their own party to come to their support.2® Presidents are especially well-

.

ituated and endowed with political resources to do this. And again, blocking
congressional action is fairly easy—especially given that, should all else fail,
presidents can use their veto.

Whether presidents are trying to block or to push for legislation, the moti-
vational asymmetry between them and Congress adds mightily to their cause.
Presidents are strongly motivated to develop an institutional capacity for con-
trolling the bureaucracy as a whole, and, when structural issues are in question,
hey take the larger view. How do these structures contribute to or detract from
the creation of a presidential system of control? Legislators are driven by local-
ism and special interests, and they are little motivated by these sorts of systemic
concerns. This basic motivational asymmetry has a great deal to do with what
presidents are able to accomplish when they attempt to block or steer congres-
sional outcomes.

On issues affecting the institutional balance of power, then, presidents care
.;_w tensely about securing changes that promote their institutional power,
‘whereas legislators typically do not. Members of Congress are unlikely to
‘Oppose incremental increases in the relative power of presidents unless the
issue in question directly harms the special interests of their constituents—
- which, if presidents play their cards right, can often be avoided. On the other
hand, legislators are generally unwilling to do what is necessary to develop
Congress’s own capacity for strong institutional action. Not only would doing
50 often require that they put constituency concerns aside for the sake of the
‘common good, which they have strong incentives not to do, but it also would
tend to call for more centralized control by party leaders and less individual
- member autonomy, which they find distinctly unattractive.

‘ When institutional issues are at stake in legislative voting, then, presidents
“have a motivational advantage: they care more about their institution than leg-
islators do about theirs. This asymmetry means that they will invest more of
 their political clout in getting what they want. It also means that the situation is
* ripe for trading. Legislators may fill the airwaves with rhetoric about the dangers
- of presidential power, but their weak individual stakes in overcoming these dan-
gers allow them to be bought off with the kinds of particularistic benefits (and

: Sanctions) that they really do care about. This does not mean that presidents can
Perform magic. If what they want requires affirmative congressional action, the
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obstacles are many and the probability of success is low. But their chances are
still much better than they otherwise would be, absent the motivational asym-
metry between them and legislators. And if all presidents want to do is block
congressional action, which often is all they need to preserve their control over
the bureaucracy, then the asymmetry can work wonders in cementing presiden-
tial faits accomplis.

The Levers of Presidential Control: Three Cases

Presidents have used their institutional advantages to enhance their control
over the bureaucracy. In this section, we describe three important examples of
how they have done this—in the areas of personnel, budgets, and regulatory
review. In each case, Congress has been either unwilling or unable to protect its
own power, and the net result has been a shift in the balance of power toward
presidents.

Personnel

During the middle and late 1800s, members of Congress were actively involved
in the spoils system, which, in doling out government jobs to the party faithful,
was the foundation of the American party system. Control of spoils gave them
control over appointments to the bureaucracy, and thus substantial control over
the bureaucracy itself. American society, however, was undergoing disruptive
changes—industrialization, immigration, urbanization—and these changes
gave rise to massive social problems, as well as to new political groups demand-
ing governmental action to solve them. A government that traditionally had
done very little, and could get away with being staffed by appointees who lacked
expertise and experience, was now expected to perform at a much higher level.

As a result, Congress was under pressure to adopt a merit system for govern-
ment personnel. The first step came with the Pendleton Act in 1883, which cre-
ated the Civil Service Commission and brought 10.5 percent of federal jobs
under the umbrella of merit appointment. The proportion of merit-protected
civil servants then grew, decade by decade, as did the protections afforded fed-
eral employees under the system. Presidents had the authority to add jobs to
the merit system and, at the end of their terms, often “blanketed in” their politi-
cal appointees, ensuring that the latter couldn’t be fired en masse by the next
president. Meanwhile, business and civic groups continued the drumbeat for
civil service expansion, as did the emerging federal employee unions, and
Congress responded by adding new classes of employees to the system. By the
1930s, more than 80 percent of federal jobs had become part of civil service.”
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- During the Great Depression, Franklin Roosevelt led the federal government
into new areas of economic and regulatory activity. Scores of new agencies were
created to counter the depression and, later, to mobilize for World War II. The
bureaucracy grew by leaps and bounds. Federal employment soared.?® Most of
the new jobs were originally filled with appointees recommended by Democratic
Party officials; but these positions were then blanketed in as the New Deal drew
to a close, thus protecting them from future dismissal.?

. The expansion of bureaucracy presented all subsequent presidents with a
fundamental challenge. If they wanted to be strong leaders, they needed to
_control the tangle of departments, agencies, boards, and commissions that
-populated the government and carried out policy. This was especially true for
'Dwight Eisenhower, the first Republican to become president in twenty years—
because upon assuming office in 1953, he faced a bureaucracy filled with
‘Democrats.

' Supported by a Republican Congress hungry for jobs, President Eisenhower
acted through executive order to create 800-1,000 new appointed positions,
‘hoping to rein in the sprawling New Deal bureaucracy.3° Prior to this order,
high-level federal jobs—such as director and assistant director of the U.S.
Fish and Wildlife Service, director of the National Park Service, and chief
‘and deputy chief of the Soil Conservation Service—were filled by career
- employees who had worked their way up through the agency.* After Eisenhower
issued his order, these jobs could be filled by presidential appointees. And
 they were.?

Subsequent presidents have continued to add appointees to the federal per-
‘sonnel system. And more fundamentally, they have worked to develop the
president’s institutional capacity to find, recruit, and select loyal appointees.
' The number of political appointees has nearly doubled from 1,778 at the end of
‘the Eisenhower administration to about 3,250 in 2008. These increases have
- come under both Democratic and Republican presidents, with the largest
" increase occurring during the presidency of Jimmy Carter—for reasons we
A soon discuss.

~ Why wouldn’t Congress simply forbid modern presidents to expand the
" numbers of appointees? One reason is evident in the Eisenhower experience.
~ He entered office with Republican majorities in Congress. They wanted him to
~ be successful and, with Republicans in high-level executive positions, to move
~ policy in a more conservative direction. They also knew that, as members of the
. president’s party, they could recommend candidates for appointment and,
- when successful, win the appreciation of the appointees and their group sup-
- porters—along with their endorsements and campaign support.
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When the president is from the opposing party, needless to say, Congress
often resists presidential efforts to increase the number of appointees. It is
common for them to communicate their displeasure to the White House
informally—but they can also go public. For example, in 1987 several Democratic
members of Congress, backed by a General Accounting Office (now the
Government Accountability Office) report, complained that President Ronald
Reagan was “packing” the bureaucracy with appointees, particularly in the
agencies that manage the government, such as the Office of Personnel Manage-
ment (personnel), the General Services Administration (facilities), and OMB
(finances).33 During Bill Clinton’s administration, Republicans publicly com-
plained about an increase in appointees in the Commerce Department, and
Commerce Secretary William Daley agreed to cut the number.34

Not surprisingly, the data show that during periods of unified government—
when the presidency and Congress are controlled by the same party—signifi-
cantly larger increases in the number of political appointees occur than during
periods of divided government.35 Yet even when Congress is controlled by the
opposition party, serious efforts to reduce the number of appointees have gained
little traction. This is true despite repeated claims by think tanks, academics, and
former government officials that there are too many political appointees in the
bureaucracy, threatening its expertise and “neutral competence.”¥® Congress’s
problem is that, because the president can veto any legislation he doesn’t want, a
fair portion of his own party would have to go along if the number of appointees
were to be cut—and they are unlikely to do that. In addition, the majority party’s
willingness to cut the number of appointees is inhibited by the hope that its own
candidate will win the presidency in the next election.

The dynamic at work here, therefore, favors the president. Congress is not a
unified institution intent on maximizing its power relative to the president’s. It
is a factionalized institution rife with collective action problems, and it is vul-
nerable to presidential imperialism. Historically, Congress has occasionally
resisted presidential efforts to increase the number of political appointees, and
it has occasionally succeeded in pressuring presidents to reduce the numbers in
specific agencies. But overall, presidents have increased the penetration of
appointees in the bureaucracy quite dramatically.

Targeting Management Agencies. The career civil service, whose members
are neither hired nor fired by presidents, is obviously a major impediment t0
presidential leadership of the bureaucracy. Presidents took strategic action
within the existing federal personnel system to affect the numbers and place-
ment of political appointees. But until Jimmy Carter, no modern president had
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eriously tried to change the system itself. Civil service reform had been contem-
lated in broad reorganization packages, notably under Roosevelt (via the
ownlow Committee) and Eisenhower (via the second Hoover Commission),
ut such reform had never been a high priority on its own.” This isn’t so sur-
ising: genuine reform requires controversial new legislation, which is extraor-
i arily difficult and politically costly to achieve. With so many other ways to
nhance their power over the bureaucracy through unilateral action, presidents
jave had little incentive to pursue it.
. Carter’s situation was different from that of his predecessors. With the massive
srowth of government in the 1960s under Lyndon Johnson’s Great Society, fol-
owed in the early 1970s by the dramatic expansion of federal regulation—with

» creation of the Environmental Protection Agency and the Occupational
afety and Health Administration, for example—Carter oversaw a bureaucracy
nuch bigger, more complex, and more expensive than they had. And by the mid-
970s, in a worsening atmosphere of stagflation and energy shortages, Americans
vere fed up. Strong antigovernment, antitax sentiments swelled within the elec-
orate, and politicians—including Carter—responded with pledges of reform.?
- It was easy to portray civil service reform as part of this broad movement for
_tter, more effective government. But for Carter it was much more than that:
it was a way to make the civil service system more responsive to the presidency,
and thus to enhance the president’s capacity to control the bureaucracy. The
kind of reform he had in mind amounted to nothing less than a clear shift in
the balance of institutional power.
* In the early spring of 1978, barely a year after assuming office, Carter placed
'ﬁ comprehensive proposal for civil service reform before Congress.?®> Among
other things, he aimed to divide the Civil Service Commission into two parts.
One, the Office of Personnel Management (OPM), would be headed by a single
presidential appointee and given substantial discretion in crafting personnel
olicies for federal employees. The other, the Merit Systems Protection Board,
would be an adjudicatory agency for handling employee appeals and griev-
ances. In addition, Carter pushed for the creation of the Senior Executive
Service (SES), a flexible corps of about 8,000 high-level administrators who
could be moved from job to job at the discretion of the president and his sub-
ordinates and whose ranks would include some 800 political appointees.*°
.' Nothing about this proposal could have fooled legislators into seeing civil
service reform as a simple attempt to achieve “good government.” It was also—
‘and obviously—a bold attempt to expand presidential power over personnel
ad thus over the entire bureaucracy. Congress responded just as we would
expect. Legislators simply did not care much about the balance-of-power issue
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and, with a few exceptions, did not oppose this clear shift in authority and

discretion to the president. Virtually all the political controversy was stimulated
by other aspects of the bill that were tangential to the power issue but affected
veterans’ organizations and public sector unions—constituency interests that,
unlike the collective good of institutional power, motivate members of Congress
to take action.#

The dynamics of control favored the president. Carter had a Democratic
majority in Congress and so was in a strong position to begin with. Plus, most
of the political conflicts between the president and Congress, and within
Congress itself, centered on special-interest concerns—which excited negative
votes even among many Democrats at points along the way—but not on
whether Congress was yielding too much authority to the president in an insti-
tutional power struggle. In the end, Carter compromised on the veterans’ and
labor issues and won on what he really cared about. The Civil Service Reform
Act transferred governance of the federal personnel system from an indepen-
dent commission to a presidential agency (OPM) headed by a political appoin-
tee and endowed with greater discretion; it increased the number of appointees
in OPM from six to twelve; it embedded them more deeply into the structure
of the agency; and it created the SES—a hugely important innovation that
allowed presidents to move thousands of high-level careerists from job to job,
and gave them hundreds of additional appointees to work with as well. All in
all, the act resulted in a tremendous boost for presidential power.

Strengthening the White House Personnel Operation. Along with the
increase in the number of political appointees, the White House personnel
operation has grown more sophisticated in how it fills these positions.** Truman
was the first president to have a White House aide designated specifically to
handle personnel issues. And up through the Eisenhower administration, it was
common for the national party to have an office close to the White House to
handle appointments. With the advent of John Kennedy’s administration, how-
ever, a dedicated White House staff emerged both to recruit appointees and to
manage the patronage pressures on the new administration.

Since that time, presidents have increasingly professionalized and institu-
tionalized the personnel process.3 President Kennedy employed three personnel
officials. President Nixon employed twenty-five to thirty. Today the number i
higher still, and can exceed one hundred when new presidents are transitioning
into office. Starting with Nixon, presidents began employing professional
recruiters to help identify qualified persons for top executive posts. Recent
presidents have also regularized a process for handling patronage requests from
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mpaign staff, the party, interest groups, and influential members of Congress
hrough an ever more formal division between policy and patronage efforts.

. The growing sophistication of the personnel operation has allowed presidents
y take more and more control of the appointments process—leaving less to
eir party and their department and agency heads. Throughout much of the
ventieth century, presidents were involved directly in filling only the top execu-
ve positions. In recent decades, they have increasingly sought to assert their
fluence over all appointed positions. One Clinton personnel official, for exam-
le, recounted that the president’s nominees for cabinet posts were told, “These
ositions are Bill Clinton’s, and he appoints them—the Senate-confirmed posi-
jons, the non-career SES positions, and the Schedule C positions—he selects
hem.”# Similarly, a George W. Bush personnel official said, “This is not a beauty
ontest. The goal is pick the person who has the greatest chance of accomplishing
hat the principal [that is, the president] wants done,”# emphasizing the impor-
ance of both loyalty to the president’s program and the ability to do what the
“ esident (not Congress) wants.

. Congress hasn’t done anything to slow the development of the White House
sersonnel operation. In part, legislators recognize that presidents need to make
ppointments and thus need to get organized for that purpose. But of course,
. goer issues are at stake. The president’s institutional capacity is related directly
to his ability to shift the balance of power with Congress in his favor. Congress
could have tried to keep the president’s institutional capacity to a minimum—for
ple, by restricting the amount of money appropriated for presidential oper-
ations, or by restricting his discretion (much of it grounded in OPM and the SES)
in allocating appointees across the bureaucracy. But it hasn’t done these things. In
he final analysis, presidents hold most of the cards: they can veto anything
ongress enacts, members of their own party support them anyway, and power
issues just don’t mobilize legislators to rise up and defend their institution.

B udgets

" In the late 1800s and early 1900s, as government became bigger, more bureau-
cratic, and more complex in the course of responding to the nation’s growing
social problems, Congress began to have serious difficulties dealing with the
national budget.® Its own fragmented organization was part of the problem.
‘Congress was divided into policy-based committees, and bureaucratic agencies
‘each submitted their budgetary requests to these committees directly, without
coordination. This diffusion of control made it difficult for Congress to estab-

.

ish priorities in its spending, or even to reconcile expenditures with revenues—

]

leading to frequent deficits.
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These problems came into sharp relief in the aftermath of World War I, pre-
cipitating a fiscal crisis that pushed the nation’s debt from $1 billion to $25 bil-
lion. Congress responded by enacting the Budget and Accounting Act of 1921,
which created the Bureau of the Budget (BOB) within the Treasury Department,
authorized it to pull together the budget estimates of every agency into a single
federal budget, and made presidents responsible for improving the economy
and efficiency of administration. The intention was to compensate for Congress’s
collective action problems by creating a more coherent, coordinated structure
for the budget.#

The BOB, however, soon became a foundation for the expansion of presi-
dential power. With authority not only to collect agency budget estimates but
also to revise them—and thus to bring them into line with his own priorities
and policy goals—the president now had a far stronger institutional capacity
for directing national policy. Presidents gradually began to use the budget as a
policy tool by adjusting budget estimates to promote their own legislative goals.
The budget evolved into a document that described presidential aspirations for
what government should do and how it should do it. By the end of the New
Deal and World War II, after two decades of Democratic presidents and
Democratic congressional majorities, a general expectation had emerged that
presidents would take the lead on the budget, and that Congress would use
the president’s budget as a starting point for its own deliberations. This defer-
ence to the president was bolstered by the fact that the BOB had far-reaching
expertise and detailed inside knowledge about what the bureaucracy was (and
was not) doing, and how much its programs actually cost—which gave the
president’s team an information advantage over Congress.

Presidential control of the budgetary process—and through it, public
policy—received another boost in 1939. Franklin Roosevelt, worried that the
inability to manage the fast-growing New Deal bureaucracy might threaten his
reelection, as well as the New Deal itself, asked Congress to help him create an
institutional apparatus for housing agencies that would be truly presidential—
and not really part of the larger bureaucracy, where they would be vulnerable
to more congressional intervention. Large Democratic majorities agreed to
empower their president by authorizing the creation of the Executive Office of
the President and placing the BOB under its rubric. The Budget Bureau was
now, in every sense, an arm of the presidency.

When Republicans finally regained control of both branches in 1953, they
could have acted to roll back the BOB and the power of the presidency. But they
didn’t, because the power was now theirs. Over time, the BOB grew in size, and
its career staff gained greater and greater influence in matters ranging from the

386 Lewis and Moe




. details of administration and spending to the broader contours of public
~ policy. The bureau also became an important source of institutional memory
 for the president, as well as for Congress. It provided vital transition advice to
" new presidents, monitored the management performance of different bureau-
' cratic agencies, and helped presidents use the budget to accomplish their larger
. political goals. The BOB viewed its mission as serving the presidency as an
.~ institution, rather than any one individual president.
But presidents, characteristically, wanted more. In particular, they wanted
- the BOB to be responsive to their individual needs and political agendas; they
~ also wanted it to be a more powerful control mechanism overall. The vehicle
- for change was Richard Nixon’s Reorganization Plan no. 2, which, under “reor-
- ganization authority” granted to the president by Congress, would become law
- unless disapproved by either the House or the Senate. Nixon proposed that
political appointees replace career civil servants as heads of the bureau’s operat-
ing divisions; that its functions in program management, coordination, and

 information be expanded; and that all functions vested by law in the BOB—
now to be renamed the Office of Management and Budget—be transferred to
~ the president. The point of this plan, clearly, was to give OMB greater control
~ of the bureaucracy, to make OMB more responsive to the president, and to
expand presidential power.#® Legislators saw Nixon’s proposal for what it was.
- But the institutional issues, even with Congress in the hands of the Democratic
Party, were not sufficient to galvanize opposition—especially because Congress
actually had to act in order to block the plan. The Senate never even voted on a
resolution of disapproval. The House did, but the Nixon forces put together a
coalition of Republicans and southern Democrats that prevailed.+

In 1960 the BOB had fewer than ten political appointees: the director, the
deputy director, three assistant directors, and a handful of personal staff.>® By
1973, with the Nixon reforms in place, the newly reorganized OMB had twenty
- political appointees. These appointees extended down to lower levels of the
agency, including the examining divisions, which had previously been headed
by career employees. The Carter administration added even more layers of
appointees, and subsequent presidents have consistently supported these high
levels of politicization. Presidents want people in OMB who will do their
bidding and thus promote their power.>

If Congress had a budgetary moment in the sun, it came in the midst of the
Watergate crisis—an episode of presidential excess that, needless to say, raised
the specter of the imperial presidency and gave presidential power a very bad
name. At least for a while. In the budgetary realm, the symbol of Nixon’s impe-
rial misbehavior was that he had “impounded” (refused to spend) certain funds
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appropriated by Congress, arguing that legislators’ spending was profligate and
a cause of inflation. > Congress responded by passing the Congressional Budget
and Impoundment Control Act of 1974, which created a new and more central-
ized budgetary process within the legislature, and made it more difficult for
presidents to impound money.

As a group, members of Congress wanted spending to be cut—they just
didn’t want the president to choose the cuts. Legislators were unable, however,
to control spending on their own. Each member agreed on the need for overall
reductions but was reluctant to cut spending in his or her own district or state,
As Andrew Rudalevige explains, “it is not surprising that each member of
Congress seeks gains for his or her own district and seeks to lower the costs
imposed on his or her own constituents. And while those goals make individual
sense, when pursued by 535 legislators, they add up to fiscal disaster.”s3

In passing the 1974 budget act, Congress was not only recognizing that
excessive presidential power was a problem. It was also recognizing its own col-
lective action problems—and the new law was fully intended as a remedy. The
act included three main provisions. First, it created new budget committees in
each chamber that would set an overall annual budget ceiling, as well as ceilings
for each policy area, in order to limit what the appropriations committees
could spend. Second, it established a series of deadlines and procedures to
usher each year’s budget legislation through Congress. Finally, it created the
Congressional Budget Office to provide Congress with its own source of fiscal
expertise as a counterbalance to the power of OMB.54

This reform has been a colossal failure. Members of Congress still wanted to
bring home the bacon to their constituents, and the act provided no mecha-
nism to force them or their committees to stick to the targets set by the budget
committees. The budget committees themselves, moreover, could and did
change (meaning: increase) the targets throughout the legislative year. Nor did
Congress abide by the procedures and deadlines designed to promote speedy,
coherent decision making.

These problems became sorely apparent in the 1980s. President Reagan
pushed for lower taxes and higher defense spending; Congress sought to pro-
tect entitlements and social programs. Deficits ballooned. With its reforms
not working, Congress added still other mechanisms to get control over the
budget.>> One device involved automatic spending cuts: if deficits hit certain
prespecified levels, cuts would go into effect on all programs not specifically
exempted from the process. Another device involved hard spending caps, aug-
mented by “pay as you go” requirements stipulating that all new spending
proposals must identify a new source of revenue (or cuts in other programs) to
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'pensate for the new spending. Ultimately, both devices failed. Members of
0 ngress used accounting tricks, program exemptions, and clever scoring to
aneuver around their own rules. Having designed these reforms because they
1ew they couldn’t trust themselves, they proved they were right. Even during
riods of fiscal surplus, such as the late 1990s, the budget caps were exceeded
y close to $60 billion per year.

- Congress’s most extreme capitulation came in 1996. Controlled by Republi-
ins for the first time in forty years, and thus by conservatives who had long
ailed against the Democrats’ “irresponsibility” in overspending, it passed the
ine Item Veto Act. This was, to be sure, at least partly an act of ideology. But
” was also rooted in a simple recognition that Congress’s collective action
roblems made it inherently incapable of controlling the budget. What the act
d was to give presidents—in this case, a Democratic president, Bill Clinton—
e power to single out specific spending or revenue items within a larger bill,
p- to veto only those items. These vetoes would then prevail unless Congress
assed another bill to reinstate the spending. In June 1998, however, the Supreme
Sourt struck down the act as unconstitutional.

- But this setback to the presidency was just a blip in the historical timeline. The
\ dget process remains heavily presidential. Year after year, Congress is unable to
tick to the targets that its own members have selected. And year after year, it can-
ot enact appropriations bills on time: in the twenty fiscal years between 1990
and 2009, only twice has Congress passed its funding bills before the new year
began. Congress is just not good at exercising its budgetary power—nor at hold-
Ing on to it—as presidents grasp for more.

Appointments and budgets have long been fundamental levers of presiden-
‘f*- power. Another is regulatory review, which in recent decades has become a
mainstay of the modern presidency and a telling barometer of how much the
institutional balance of power has shifted in the president’s favor.5®

- The first traces of regulatory review emerged in the early 1970s, when
President Nixon—acting unilaterally—instituted the Quality of Life Review
rogram under OMB. His real target was the Environmental Protection Agency
PA), newly created in 1970, which had been devising antipollution rules that
Stood to cost industry billions of dollars a year at a time when the national
‘economy—Nixon’s main concern—was headed for trouble. The administra-
tion required EPA to submit its rules to OMB for prepublication review so that
other agencies could comment, economic costs could be analyzed, and pressure
could be applied to bring EPA’s rules more in line with the president’s program.
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EPA wasn’t Nixon’s only target. In the early 1970s, six other regulatory agencies

had been created, and twenty-nine new regulatory statutes had been enacted.s7
Nixon wanted to gain control of all this because it affected his entire economic
agenda.

Environmental, labor, and other liberal interest groups were not pleased
with the president’s moves, nor was Congress. The new agencies had been cre-
ated to engage in aggressive regulation, and Nixon—without any clear statu-
tory authority—was trying to replace their priorities with his. Still, it wasn’t
clear at this point whether regulatory review was simply a Nixon power grab,
which would soon be over, or something bigger.

It turned out to be something bigger, although its ultimate proportions could
hardly have been anticipated at the outset. When Gerald Ford became president
in 1974, he too faced serious economic problems and expanded Nixon’s early
system of regulatory review as a means of attacking them. Jimmy Carter’s elec-
tion in 1976 gave Congress and Democratic constituencies hope that EPA and
other regulatory agencies would be unleashed, but this was not to be. Carter took
even more aggressive action on regulatory review than his Republican predeces-
sors had. In his Executive Order 12044, agencies were told to prepare—for all
rules having major economic consequences— ‘regulatory analyses” that rigor-
ously evaluate their cost-effectiveness. Carter also created a new organizational
arrangement, led by OMB and other presidential agencies, for carrying out the
reviews. With these developments, it became clear that regulatory review was not
merely a Nixon or a Republican device to frustrate liberal ideals. It was a presi-
dential device—one that would serve presidential interests regardless of party.

When Ronald Reagan took office in 1981, he pushed regulatory review to
unprecedented heights. He began quickly, appointing a Task Force on Regulatory
Relief that promptly suspended some two hundred pending regulations and
prepared a hit list of existing regulations for review. He followed up with the
groundbreaking Executive Order 12291, which brought regulatory agencies
under presidential control as never before. 3 The executive order required agen-
cies to submit all proposed rules to OMB’s Office of Information and Regulatory
Affairs (OIRA) for prepublication review, accompanied by rigorous cost-benefit
analyses and evaluations of alternative approaches. In a departure from past
practice, OMB now allowed agencies to issue rules only when the benefits
exceeded the costs; it also required them to choose among possible rules so as to
maximize the net benefits to society as a whole. Moreover, OMB now asserted
the right to delay proposed rules indefinitely while review was pending.>

Environmental groups, especially, were furious and launched all-out
attempts to persuade Congress to break the president’s hold on regulatory

390 Lewis and Moe




' review. Pressure to do so had been building for more than ten years, as frustra-
- tion with past presidents escalated demands for a congressional counterattack.
- But now, with the Reagan agenda so aggressive, these groups were pulling out
 the stops.
- How did Congress respond? It did not take on the president directly—say,
through major legislation declaring that Executive Order 12291 was null and
' void. Instead, its approach was piecemeal, fragmented, and altogether predict-
. able from a constituency-dominated institution: special interest legislation—
~ suchasthe 1982amendments to the Endangered Species Act, the 1984 amendments
. to the Hazardous and Solid Waste Act, and the 1986 Superfund amendments—
. that, through countless new restrictions, narrowed the EPA’s discretion, hobbled
it with cumbersome administrative burdens, and, on very specific items, directed
 the president and the OMB not to interfere. For the most part, legislators and
- groups attacked the president by burying EPA in more bureaucracy and trying to
insulate its decisions from presidential interference.®
- At the same time, another drama was unfolding over OIRA. This agency was
 created during the Carter years for other purposes, and only later did Reagan,
. acting unilaterally, vest it with authority for regulatory review.® The problem
- was, it had to weather the congressional budgetary process every year to get
" funding and, to make matters worse, its authorization was set to expire in 1983.
In principle, then, OIRA was very vulnerable to congressional attack.
 What happened? OIRA’s opponents were able to block its reauthorization
~ for a few years. But Congress continued to fund OIRA, which continued to
~ carry out its regulatory review activities. Eventually, a compromise was struck.
- OIRA was reauthorized, but Reagan agreed that its head would henceforth be
' subject to Senate confirmation and its processes made more public.®* These
 were not serious concessions, considering that Congress could have put OIRA
- out of business. The president held the upper hand. And regulatory review
churned on, shaping and delaying regulations and infuriating its opponents.
The Bush years witnessed more of the same. Although the more moderate
~ George H. W. Bush was not as zealous about regulatory review as Reagan, he
~ left the basic structure of Executive Order 12291 in place, and OIRA continued
 todoits presidential job. Interest groups, meanwhile, continued to nibble away
at OIRA through piecemeal congressional action. Environmental groups scored
~ an indirect success (with Bush’s assistance) when Congress passed and Bush
signed the Clean Air Act of 1990, which buried EPA in more bureaucratic con-
straints and timetables intended to guide its future behavior.%3 Environmentalists
also took direct shots at OIRA, whose authorization was set to run out again. In
© 1990 legislative opponents agreed to reauthorize OIRA if Bush would accept
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certain restrictions on its activities, but wrangling within Congress caused the
effort to collapse. By default, OIRA wasn’t reauthorized.t4 Nonetheless, Bush
(and later, Bill Clinton) succeeded in getting it funded.

Legislative opponents did score a big (but temporary) victory: the Senate
never confirmed a nominee to head OIRA during George H. W. Bush’s admin-
istration. But the president simply acted unilaterally, shifting regulatory review
from OIRA to the Competitiveness Council, a purely presidential unit headed
by Vice President Dan Quayle.®s The Competitiveness Council, which earlier
had been assigned issues ranging from legal reform to job training, dove quickly
into regulatory review—with staff assistance from OIRA. For the remainder of
the Bush presidency, opponents trained their ire on the council, going after it in
the usual ways.* But they were never able to deny it funding, they had no influ-
ence over its personnel or appointments, and they never passed legislation to
challenge its activities.%”

Bill Clinton retook the White House for the Democrats in 1993 and immedi-
ately got rid of the Competitiveness Council, evoking a joyous response from
many legislators and interest groups. But Clinton’s action was largely symbolic,
because he surely did not get rid of regulatory review. Indeed, he fully embraced
it as essential to his leadership. During his first year in office, Clinton issued
Executive Order 12866, which, in the course of repealing Reagan’s Executive
Order 12291, imposed a review structure that was very similar to Reagan’s, even
retaining cost-benefit requirements. The difference was that the new structure
was better suited to Clinton’s agenda, which was more proregulation than
Reagan’s. Accordingly, regulatory review was returned to OIRA; environmental,
labor, and other such groups were granted greater access to the process; and
only the most costly rules were targeted for review.58

What made the Clinton years unusual is that, after Congress shifted from
Democratic to Republican control in 1995, the president came under pressure
from Congress to use his powers of regulatory review more forcefully than he
wanted to. With Clinton insisting on using regulatory review as he saw fit,
Republicans pushed ahead with bills to impose heavy new restrictions on the
regulatory agencies.®® These failed to become law—because Congress, as usual,
was unable to take bold action—and the president ultimately prevailed: another
reflection of the presidential advantage.

Republicans in Congress did succeed in enacting the Congressional Review
Act of 1996, which made it easier—by streamlining its own procedures—for
Congress to overturn proposed regulations, and thus to participate in regula-
tory review. Yet the review act hasn’t worked. The streamlined procedures have
been used successfully just once, in 2001, to overturn controversial ergonomics
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gulations promulgated by the Clinton Labor Department. Even in this case,
islative action was successful only because the newly elected president,
seorge W. Bush, supported the repeal. Congress’s problems are always the
ame: the obstacles to collective action are huge, and the president can veto.

" The controversial election of 2000 that sent Bush to the White House also
ave the Democrats more seats in Congress, and it restored the politics of regu-
"ry review to familiar footing. Bush kept Clinton’s executive order in place,
ut used Clinton’s review structure to take policy in a more conservative direc-
ion. On the day of his inauguration, Bush issued an order delaying last-minute
linton regulations and calling for further review, with the clear intent of
derailing those that conflicted with his own agenda. There was a loud reaction
rom liberal legislators and their interest group allies, who put the spotlight on
ertain rules with public appeal, such as those regarding the level of arsenic in
ing water. Although Democrats portrayed the new president as probusi-
less and insensitive to the environment, Bush stuck to his agenda, and his

igency heads were expected to keep regulation to a minimum.

( Bush’s conservative approach was reflected in his nominees to head OIRA.
Jis first nominee, John Graham, was a Harvard University expert on risk
analysis who was skeptical of regulation and advocated strict cost-benefit anal-
ysis.”® The liberal Natural Resources Defense Council called Graham “a night-
mare choice.””" In midsummer 2001, despite much conflict, Bush succeeded in
tting the Democrat-controlled Senate to confirm Graham—who then served
:= til 2006 and oversaw an aggressive OIRA review process in which large num-
bers of regulations were sent back to their agencies for modification.”>

§ In July 2006, Bush nominated Susan Dudley to replace Graham. Dudley, a
former OIRA official under Reagan and George H. W. Bush and a longtime
itic of regulation, was strongly opposed by liberals and environmental groups.
f ore than one hundred of these groups opposed her confirmation.”? By not
moving Dudley’s nomination forward, the Senate effectively rejected it without
' er voting. On January 5, 2007, President Bush appointed Dudley as a senior
advisor to the OMB director—a position that did not require Senate confirma-
tion—and in April he gave her a recess appointment to head OIRA. As a recess
appointee, Dudley was able to serve until the end of the Bush administration
without ever being confirmed. In the end, the president got what he wanted.
Congress tried to stop him but failed.

President Bush strengthened his regulatory powers in 2007 by issuing
Executive Order 1342274 The new order required that every regulatory agency
have a regulatory policy review office headed by a presidential appointee.
‘These offices were directed to supervise the development of new rules, as well
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as to impose new criteria (such as proof of market failure) that increased the
threshold for issuing any new rules. Their most significant role, however, was to
oversee how agencies use “guidance” documents: that is, informal statements
that instruct businesses as to how agency rules will be interpreted and enforced,
White House officials and business groups were concerned that agency careerists
were using these guidance documents to work around the presidential restric-
tions they didn’t like, and the new regulatory offices were designed to extend
presidential control to these informal practices. Congressional critics hit the roof,
and in the summer of 2007 the Democratic House voted to prohibit OIRA from
using any federal money to enforce Bush’s executive order. No action was forth-
coming from the Senate, however, and the order remained in effect. So did the
new regulatory offices, and the extension of presidential power.”s

Barack Obama assumed the presidency in January 2009, and so far there has
been no indication that he intends to back away from regulatory review. One of
Obama’s goals, clearly, is to differentiate his leadership from that of George W.
Bush—and in the process, to please Democratic constituencies that spent eight
years in the cold. Thus it is not surprising that, as part of an avalanche of
actions during his first few months in office, Obama reversed Bush’s Executive
Order 13422 and its intrusion into agency decision making and informal guid-
ance. But this is a small step and, for a Democratic president who favors more
regulation, one that is consistent with his own agenda. As for the basic structure
of regulatory review, it remains intact: a mainstay of presidential power that
Obama will surely maintain and use in the years ahead.

Regulatory review has been an arena of ongoing struggle between the presi-
dency and Congress. But it is a struggle sparked continually by the imperialistic
initiatives of presidents, and one that presidents have dominated time and
again. Regulatory review is now a routine part of government. Presidents began
it, built it up, and have used it regularly to pursue their agendas in the face of
interest group and legislative hostility. Congress did not rise up and pass major
legislation to stop them, although it had the power to do so. It did not refuse to
fund the review agencies, although it had the power to do that, too. Instead, it
succeeded only in imposing minor restrictions—while presidents expanded
their power relentlessly.

Conclusion

The story of the president, Congress, and the bureaucracy is not entirely 2
story of presidential triumph. Separation of powers creates a system of govern-
ment that is distinctly unfriendly to presidents. It fragments authority, multiplies
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sources of opposition, creates a bureaucracy resistant to central control, and in a
“host of other ways produces a political setting hostile to any kind of forceful,
@herent leadership.

~ But presidents are strongly motivated to lead and are reluctant to accept a
system that is stacked against them. Their strategy has been to modify the
architecture of the system to make it more presidential—and it is through this
effort that the story becomes brighter for them. For whatever separation of
;powers does to frustrate their leadership, it also gives them critical advantages
- over Congress in the politics of institution building and bureaucratic control.

- Presidents derive important advantages from their capacity for unilateral
action. These involve powers that Congress cannot readily stop them from
exercising, and that allow them to shift the status quo on their own, winning by
‘default when Congress fails to react effectively. They also benefit because they
are unitary decision makers motivated to protect and promote their own insti-
tution, whereas Congress is vulnerable to serious collective action problems
,hnd unable to take coherent, forceful action on its own behalf. The combina-
f tion produces a built-in asymmetry in the president’s favor when the two
' branches struggle for power.

The three case studies in this chapter illustrate how these presidential advan-
tages play out in American politics. In matters of personnel, the budget, and
- regulatory review, presidents have clearly been aggressive in building their own
institutions for controlling the vast government bureaucracy. In contrast,
Congress has typically been disorganized, ineffective, and even passive in
| response. Presidents did not always get their way in these cases, and Congress
- did not always fail to act. But changes in the institutional balance of power
- came about because presidents were pushing and shoving to occupy new insti-
.~ tutional terrain, and Congress did not have what it took to stop them.

The future promises more of the same. In 2009 Barack Obama became
. president in the midst of enormous domestic and international challenges: an
 economic meltdown, ongoing wars in Iraq and Afghanistan, a broken health
- care system, a frightening deficit,and more. Obama’s presidency will be defined,
- and his legacy ultimately determined, by how successfully he deals with these
- challenges—and he has no choice but to push for as much discretion and insti-
 tutional capacity as he can get. He needs these things if he is to exercise forceful,
coherent leadership. And he needs them if he is to overcome the impediments
~ that the separation of powers system places in his way. There will be no backing
- down, no going back. Much as Obama may want to separate himself from
- George W. Bush—and no doubt he will, in terms of his policy agenda—he
needs power. And he will pursue it.
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